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THE  PRESIDENrS  LEHER 

I 

[  To  the  Members  of  the 
I  Federal  Communications  Bar  Association: 

I  With  the  publication  of  this  third  issue  of  the  Association’s  reacti¬ 
vated  Journal  that  important  Association  activity  seems  well  and  firmly 
j  under  way.  Congratulations  are  due  to  Arthur  Scharfeld  and  every 
member  of  his  Committee  on  Publications. 

The  Annual  Outing  at  “Twin  Oaks”  on  September  25  was  an  out¬ 
standing  success.  The  Association  has  again  been  the  recipient  of 
Horace  Lohnes’  generous  hospitality,  and  the  appreciation  of  the  members 
and  their  many  guests  has  been  officially  expressed  to  him  and  to 
Harold  Mott  and  his  efficient  committee  which  handled  the  arrange¬ 
ments.  The  new  Executive  Committee  policy  of  attempting  to  have 
such  gatherings  carry  themselves,  rather  than  place  added  burdens  on 
the  Association’s  exchequer,  was  effective,  and  the  deficit  incurred  in 
connection  with  this  Outing  was  not  only  insignificant,  but  approximated 
only  the  tickets  given  to  the  Association’s  official  guests. 

A  report  of  the  Committee  on  Practice  and  Procedure  as  affirmed 
by  the  Executive  Committee  on  October  14,  1948,  appears  elsewhere  in 
this  issue,  together  with  my  letter  transmitting  two  recommendations  to 
the  Commission  for  its  consideration. 

May  I  again  express  to  every  member  of  the  Association  my  hope 
that  you  will  afford  to  your  Executive  Committee  such  suggestions  and 
criticisms  as  may  seem  to  you  appropriate,  to  the  end  that  this  important 
organization  may  effectively  continue  to  represent  and  speak  for  the 
best  interests  of  the  communications  bar. 

Carl  I.  Wheat. 
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Radio  Advertising 
and 

The  Federal  Trade  Commission 

Donald  B.  Gatling  * 

The  Act^  creating  the  Federal  Trade  Commission,  in  Section  5,  de¬ 
clared  unlawful,  and  empowered  and  directed  the  Commission  to  prevent, 
unfair  methods  of  competition  in  commerce.  The  phrase  “unfair  methods 
of  competition"  was  purposely  not  defined  in  the  Act,  it  being  left  to 
the  Commission,  and  to  the  courts  upon  judicial  review  of  the  Com¬ 
mission’s  orders,  to  determine  the  meaning  of  the  phrase  in  the  circum¬ 
stances  of  individual  cases. 

One  of  the  methods  of  competition  early  proceeded  against  by  the 
Commission  as  unfair  was  the  misbranding  and  misrepresentation  of 
goods.  The  jurisdiction  of  the  Commission  in  matters  of  this  kind  was 
affirmed  by  the  Supreme  Court  in  1922,*  on  the  basis  that  such  practices  i 
deceived  the  public  and  unfairly  diverted  trade  from  merchants  who 
truthfully  represented  their  products.  Subsequent  cases  of  this  type  in¬ 
volved  false  and  misleading  advertising  as  well  as  misbranding  and  mis¬ 
representation  of  a  large  number  of  commodities.  In  these  cases  it  was 
necessary,  under  the  Act,  to  prove  injury  to  a  competitor  of  the  firm 
being  proceeded  against  and,  in  1931,  the  Supreme  Court  set  aside  an 
order  entered  by  the  Commission  against  the  advertiser  of  a  potentially 
dangerous  drug  preparation  on  the  ground  that  injury  to  competitors 
had  not  been  established.® 

The  Wheeler-Lea  Act  of  March  21,  1938,*  amended  the  Federal 
Trade  Commission  Act  in  several  important  respects,  one  of  which  was 
to  make  “unfair  or  deceptive  acts  or  practices"  unlawful,  as  well  as 
“unfair  methods  of  competition."  Under  the  amended  Act,  it  is  not  neces¬ 
sary  to  allege  or  prove  injury  to  competition  where  an  act  or  practice  is 
unfair  or  deceptive  and  there  is  substantial  public  interest  in  its  pre¬ 
vention. 

Another  important  amendment  was  made  in  response  to  public  de¬ 
mand  for  more  stringent  penalties  for  false  advertising  of  food  and  drugs. 
Section  12  was  added  making  it  unlawful  to  disseminate  any  false  ad¬ 
vertisement  of  food,  drugs,  curative  devices  or  cosmetics  by  United 
States  mail  or  in  commerce  by  any  means,  or  by  any  medium  which  is 
likely  to  induce  the  purchase  in  commerce  of  these  commodities.  Dis¬ 
semination  of  such  an  advertisement  is  declared  to  be  an  unfair  and 
deceptive  practice,  and  subject  to  corrective  action  by  the  Commission. 

A  false  advertisement  is  defined  as  one  which  is  misleading  in  a 

*  Chief,  Division  of  Radio  and  Periodrcal  Advertising,  Federal  Trade  Commission. 

*38  Stat.  717. 

*  FTC  V.  Winsted  Hosiery  Co.,  258  U.  S.  483. 

*  FTC  V.  Raladam  Co.,  283  U.  S.  643. 

*52  Stat.  Ill;  15  U.  S.  Code,  Secs.  41-58. 
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material  respect,  or  one  which  fails  to  disclose  facts  with  respect  to  con¬ 
sequences  that  may  result  from  the  use  of  the  advertised  commodity  as 
prescribed  in  the  advertisement  or  under  customary  or  usual  conditions. 
The  Commission  accordingly  requires  an  appropriate  disclosure  of  the 
facts  in  advertising  when  the  public  health  may  be  impaired  or  serious 
danger  may  result  from  use  of  a  food,  drug,  curative  device  or  cosmetic. 

Other  sections  of,  the  amended  Act  empower  the  Commission  to 
obtain  an  injunction  or  restraining  order  in  a  United  States  District 
Court  to  prevent  dissemination  of  false  advertisements  of  food,  drugs, 
devices  or  cosmetics,  and  authorize  criminal  prosecution  where  use  of  the 
commodity  advertised  may  be  injurious  to  the  health  of  the  user  or 
where  the  advertising  is  disseminated  with  intent  to  defraud.  It  is 
further  provided  that  a  civil  penalty  of  not  more  than  $5,000  may  be  re¬ 
covered  in  a  Federal  District  Court  of  the  United  States  for  each  violation 
of  a  cease  and  desist  order  issued  by  the  Commission. 

Prior  to  issuance  of  formal  complaint,  the  Commission  normally 
affords  proposed  respondents  an  opportunity  to  enter  voluntarily  into  a 
stipulation  as  to  the  facts  and  an  agreement  to  discontinue  the  practices 
in  question.  If  the  stipulation-agreement  is  satisfactory  to  the  Commis¬ 
sion,  the  matter  is  closed  without  prejudice  to  the  right  to  re-open.  The 
stipulation  procedure  is  not  authorized  in  matters  involving  intent  to 
defraud  or  mislead  or  matters  involving  inherently  dangerous  drugs.® 

The  Commission,  in  addition,  has  a  cooperative  procedure  known  as 
the  trade  practice  conference,  whereby  members  of  an  industry  may 
meet  on  a  cooperative  basis  and  propose  trade  practice  rules  for  promul¬ 
gation  by  the  Commission  looking  toward  the  elimination  and  prevention 
of  unfair  trade  practices  on  an  industry-wide  basis. 

False  and  misleading  advertising  cases  before  the  Commission  may 
originate  either  from  complaints  of  competitors  or  consumers,  or  from 
the  continuing  survey  of  advertising  maintained  by  the  Commission's 
Division  of  Radio  and  Periodical  Advertising.  Begun  in  1929  and  limited 
to  magazines  and  newspapers,  the  survey  was  expanded  in  1934  to  cover 
radio  commercial  continuities.  It  also  has  included,  since  1939,  mail¬ 
order  catalogues  and  foreign-language  newspapers,  and  early  in  1948,  it 
was  extended  to  include  commercial  television  broadcasts. 

During  the  year  ended  June  30,  1948,  the  Commission’s  Division  of 
Radio  and  Periodical  Advertising  examined  308,544  advertisements  con¬ 
tained  in  1619  editions  of  representative  newspapers  and  1173  issues  of 
magazines  and  trade  journals.  It  examined  also  1,432,515  pages  of 
radio  broadcast  continuities,  consisting  of  network  and  individual  station 
commercials  and  scripts  representing  the  built-in  advertising  portions  of 
transcription  recordings.  Of  the  newspaper  and  periodical  advertise¬ 
ments,  11,119  were  marked  for  further  study  as  containing  representations 
which  might  be  false  and  misleading,  and  8,819  of  the  radio  broadcast 


*For  a  more  complete  statement  of  the  stipulation  policy  of  the  Commission, 
see  “FTC  Rules,  Policy,  Organization,  and  Acts,”  March  9,  1948,  pp.  35-42. 
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advertisements  were  so  selected  and  further  processed.  This  work  is 
performed  by  a  highly-trained  staff  and  all  marked  advertisements  are 
reviewed  by  an  attorney  before  any  investigation  is  made  of  the  ad¬ 
vertiser. 

The  Commission  issues  calls  for  commercial  continuities  three  times 
yearly  from  each  individual  radio  station,  and  national  and  regional 
networks  respond  on  a  continuous  weekly  basis,  submitting  copies  of  the 
commercial  advertising  parts  of  all  programs  wherein  linked  hook-ups  j 
are  used  involving  two  or  more  stations.  Producers  of  electrical  tran-  j 
scription  recordings  each  month  submit  typed  copies  of  the  commercial 
portions  of  all  recordings  produced  for  radio  broadcasting.  Television 
networks  are  scheduled  to  submit  advertising  script  on  a  weekly  basis, 
and  individual  television  stations,  four  times  yearly.  In  securing  this 
material  the  Commission  has  received  the  cooperation  of  the  radio  net- ! 
works,  transcription  producers,  individual  radio  stations,  and  publishers  | 
of  newspapers  and  magazines.  Their  cooperation  is  of  real  assistance  in 
the  elimination  of  false  and  misleading  advertising. 

Under  Section  12  of  the  Federal  Trade  Commission  Act,  it  is  un¬ 
lawful  merely  “to  disseminate,  or  cause  to  be  disseminated,”  any  false 
advertisement  of  a  food,  drug,  curative  device,  or  cosmetic  and,  although 
under  certain  conditions  (Section  14),  they  are  exempt  from  criminal 
liability,  advertising  agencies  and  radio  broadcast  licensees  have  no 
exemption  from  civil  proceedings.  Advertising  agencies  frequently  have 
been  joined  as  parties  to  Commission  action.  The  Commission,  however, 
has  not  undertaken  to  join  either  agencies  or  radio  stations  where  the 
facts  reveal  that  they  have  done  no  more  than  serve  as  “disseminating 
media.”  Where  advertising  agencies  have  been  joined,  it  has  been  be¬ 
cause  of  participation  in  the  preparation  of  the  false  advertising.  Like¬ 
wise,  stations  have  been  joined  only  where  it  was  found  that  station 
personnel  had  largely  participated  in  the  preparation  of  the  false  ad¬ 
vertising. 

The  Commission  is  not  a  copy  censor,  and  it  has  no  authority  to 
proceed  against  an  advertiser  unless  his  commercials  are  deceptive  or 
misleading.  The  purpose  and  effect  of  the  continuing  survey  of  adver¬ 
tising  is  twofold:  First,  advertising  representations  appearing  open  to 
question  are  promptly  challenged.  Secondly,  advertising  modified  as  a 
result  of  CJommission  action  is  checked  for  possible  violation  of  the  Com¬ 
mission’s  order  or  the  advertiser’s  stipulation  to  discontinue  or  modify 
his  previous  claims. 

Under  the  procedure  of  the  Division  of  Radio  and  Periodical  Adver¬ 
tising,  if  it  appears  that  a  published  advertisement  may  be  misleading,  a 
contact  letter  is  sent  to  the  advertiser  requesting  all  necessary  informa¬ 
tion.  Then,  after  obtaining  further  essential  data,  including  such  scien¬ 
tific  opinion  as  may  be  necessary,  if  it  appears  that  the  questioned  ad¬ 
vertising  is  legally  objectionable,  the  advertiser  is  given  an  opportunity 
to  submit  what  information  he  has  in  support  of  the  claims  made  before 
any  further  action  is  taken. 
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If,  after  a  consideration  of  all  available  evidence,  including  that 
furnished  by  the  advertiser,  the  questioned  claims  appear  to  be  false  or 
misleading,  the  Division  of  Radio  and  Periodical  Advertising  reports  the 
matter  to  the  Commission  with  its  recommendation  which  may  be  either 
that  complaint  issue  or  that  the  Bureau  of  Stipulations  be  authorized  to 
negotiate  an  appropriate  stipulation.  A  large  majority  of  the  cases  are 
adjusted  through  the  stipulation-agreement  procedure. 

The  Commission,  through  its  Division  of  Radio  and  Periodical  Ad¬ 
vertising,  has  conducted  industry-wide  investigations  of  advertising  and 
promotional  practices  in  several  industries.  These  investigations  are 
undertaken  when  it  appears  that  use  of  unfair  or  deceptive  practices  in 
an  industry  is  widespread,  and  that  simultaneous  action  looking  to 
their  elimination  on  an  industry-wide  basis  appropriately  and  practicably 
may  be  effected  either  through  trade  practice  conference  procedure  or 
simultaneous  negotiation  of  stipulation-agreements. 

Believing  that  encouragement  of  the  simultaneous  and  wholesale 
abandonment  of  unfair  practices  accords  with  the  policy  of  the  law,  the 
Commission  has  been  placing  increased  emphasis  on  such  voluntary 
procedures  in  curbing  false  or  misleading  advertising. 


Legal  Aspects  of  the  Tentative  Television  Allocation 
Agreement  with  Canada 

Arthur  W.  Scharfeld* 

Recent  efforts  of  the  Federal  Communications  Commission  to 
reallocate  television  channels  fairly,  efl&ciently  and  equitably  among  the 
several  States  and  communities  have  given  rise  to  a  serious  legal  issue 
with  respect  to  cooperation  with  Canada  in  the  assignment  of  television 
channels  in  the  United  States.  The  publication  and  distribution  by  the 
Commission  of  a  document  entitled  “Tentative  Canadian-U.S.A.  Tele¬ 
vision  Plans”  ^  at  a  rule-making  hearing  in  July,  1948,  on  the  problem 
of  television  channel  reallocation,  and  testimony  by  a  Commission  wit¬ 
ness  in  regard  to  international  cooperation  with  Canada,  have  aroused  a 
reasonable  apprehension  among  the  industry  lest  the  Commission’s  pro¬ 
posed  new  allocation  plan  be  shaped  to  conform  with  the  terms  of  a 
tentative  agreement  informally  negotiated  in  December,  1947,  by  repre¬ 
sentatives  of  Canada  and  the  United  States.  The  tentative  agreement, 
which  aims  at  the  prevention  of  “undue  interference  between  stations  in 
the  respective  countries,”  consists  of  a  list  of  channel  assignments  to  136 
cities  in  twenty  of  the  United  States  and  the  Territory  of  Alaska  and 
76  Canadian  cities,  all  located  within  250  miles  of  the  international 
border.  The  “agreement”  also  provides  that  the  two  countries  would 
adhere  to  the  stated  assignments  “wherever  possible,”  each  notifying  the 


*  Attorney  at  law,  Washington,  D.  C. 

*  Mimeograph  number  12937. 
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other  in  advance  of  specific  proposed  domestic  assignments.  If,  within 
fifteen  days  of  notification,  a  proposed  assignment  were  not  protested, 
the  “notified  assignment”  would  be  considered  final. 

The  Commission  has  not  adduced  any  legal  authority  for  adopting 
a  substantive  rule  of  allocation  based  on  an  informal  international  agree¬ 
ment,  and  such  rule-making  appears  to  be  both  beyond  the  administra¬ 
tive  powers  conferred  on  the  Commission  by  the  Communications  Act  of 
1934  and  contrary  to  the  provisions  of  the  Administrative  Procedure  Act. 
Section  303  (r)  of  the  Communications  Act  gives  the  Commission  au¬ 
thority  to 

“Make  such  rules  and  regulations  and  prescribe  such  restrictions  and  condi¬ 
tions,  not  inconsistent  with  law,  as  may  be  necessary  to  carry  out  the  provisioiu 
of  this  Act,  or  any  international  radio  or  wire  communications  treaty  or  con¬ 
vention,  ♦  ♦  ♦  including  any  treaty  or  convention  insofar  as  it  relates  to  the 
use  of  radio,  to  which  the  United  States  is  or  may  hereafter  become  a  party.”' 

This  specific  reference  to  the  Commission’s  rule-making  power  in  relation 
to  treaties  or  conventions  and  the  absence  of  other  reference  to  rule- 
making  in  relation  to  international  arrangements  justify  the  conclusion 
that  the  Commission  may  not  make  rules  to  carry  out  the  provisions  of 
international  agreements  which  are  less  than  treaties,  i.e.,  agreements 
ratified  by  two-thirds  of  the  Senate. 

This  view  of  the  Commission’s  powers  is  emphatically  supported  by 
the  provisions  of  the  Administrative  Procedure  Act  and  its  legislative 
history.  Section  9(a)  limits  the  authority  of  the  Commission  to  make 
substantive  rules  “within  the  jurisdiction  delegated  to  the  agency  and 
authorized  by  law”.  The  Senate  Committee  Report  on  this  section  states 
that  it  “means  that  agencies  may  not  undertake  anything  which  statutes 
or  other  appropriate  sources  of  authority  (such  as  treaties)  do  not  author¬ 
ize  them  to  do”.  (S.  Rep.  No.  752,  79th  Cong.,  1st  Sess.,  p.  25.)  Sec¬ 
tion  9(a)  was  stated,  in  discussion  on  the  floor  of  the  House,  to  mean 
that  no  substantive  rule  might  be  issued  except  within  the  jurisdiction 


•  It  should  be  noted  that  the  words  “or  convention”  in  the  phrase  “treaty  or  con¬ 
vention”  in  Section  303(r)  do  not  signify  a  type  of  international  agreement  which 
may  be  less  formally  consummated  than  a  “treaty.”  The  following  statement  of 
Alexander  Hamilton  in  one  of  the  “Camillus”  letters  demonstrates  that  “conven¬ 
tion”  has  long  been  a  term  of  art  synonymous  (as  to  legal  formalities)  with  “treaty”: 

“*  *  *  I  aver,  that  it  was  understood  by  all,  to  be  the  intent  of  the  provision  to 
give  to  that  power  the  most  ample  latitude — to  render  it  competent  to  all  the 
stipulations,  which  the  exigencies  of  national  affairs  might  require ;  competent  to 
the  making  of  treaties  of  alliance,  treaties  of  commerce,  treaties  of  peace,  and 
every  other  species  of  convention  usual  among  nations;  and  competent,  in  the 
course  of  its  exercise  for  these  purposes,  to  control  and  bind  the  legislative  power 
of  Congress.  And  it  was  emphatically  for  this  reason,  that  it  was  so  carefully 
guarded;  the  cooperation  of  two-thirds  of  the  Senate,  with  the  President,  being 
required  to  make  any  treaty  whatever”  [Emphasis  supplied.] 

The  term  “treaty  or  convention”  in  Section  303(r)  of  the  Communications  Act  does 
not,  therefore,  confer  upon  the  Commission  the  power  to  carry  out  the  provisions  of 
international  “agreements”  of  a  lower  order  than  treaties. 
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delegated  to  an  agency,  and  that  “Its  effect  is  to  confine  agencies  to  the 
jurisdiction  and  powers  so  conferred".  (92  Cong.  Rec.  5654  (1946).) 
International  agreements  negotiated  by  executive  personnel  of  the  Gov¬ 
ernment  constitute  the  law  of  the  land  by  provision  of  Article  VI  of 
the  Constitution  only  after  Senatorial  ratification;  conversely,  mere 
informal  agreements  among  individual  representatives  of  governments 
are  not  the  law  of  the  land  and  cannot  affect  the  powers  of  any  agency 
of  government. 

Another  aspect  of  the  tentative  allocation  agreement  with  Canada 
requires  comment  in  view  of  the  use  of  the  device  known  as  a  “modus 
vivendi"  or  “interim  agreement"  to  extend  the  North  American  Regional 
Broadcasting  Agreement  in  1946  without  Senatorial  ratification.  Almost 
from  the  beginning  of  our  national  history  the  Chief  Executive  has 
exercised  the  power  of  concluding  “executive  agreements"  or  “gentle¬ 
men’s  agreements"  with  foreign  nations  without  ratification  by  the 
Senate  as  required  by  the  Constitution  with  respect  to  treaties.  What¬ 
ever  the  constitutional  legality  of  such  devices,  executive  agreements 
have  been  consummated,  have  prevailed  in  practice,  and  have  affected 
the  conduct  of  the  government  and  people  of  the  United  States.  It  is 
pertinent  to  inquire,  therefore,  whether  the  “Tentative  Canadian-U.S.A. 
Television  Plans"  might  not  be  construed  to  be  an  executive  agreement 
and  regarded  properly  as  a  basis  for  substantive  rule-making  by  the 
Commission. 

Executive  agreements  are  traditionally  accomplished  by  a  formal 
exchange  of  notes  between  high  executive  officials  of  foreign  govern¬ 
ments.  The  “Tentative  Canadian-U.SA.  Television  Plans"  is,  in  the 
terminology  of  international  negotiation,  merely  reduction  to  written 
form  of  a  preliminary  discussion  which  cannot  rise  to  the  level  of  an 
agreement  of  any  kind  unless  followed  by  some  exchange  of  diplomatic 
notes  of  acceptance  between  the  two  governments.  Regardless,  there¬ 
fore,  of  the  de  facto  or  de  jure  validity  of  executive  agreements  generally, 
the  “tentative  agreement"  between  the  United  States  and  Canada  with 
respect  to  the  assignment  of  television  channels  has  not  matured  dip¬ 
lomatically  to  the  point  where  it  can  be  regarded  as  having  any  legal 
status  whatsoever.  Consequently,  the  “tentative  agreement”  cannot  be 
considered  the  “law  of  the  land"  in  any  sense  and  cannot  serve  as  the 
basis  of  the  Commission’s  proposed  rule-making  in  respect  to  the  allo¬ 
cation  of  television  channels. 

It  should  be  noted  secondly  that,  even  if  the  present  “tentative 
agreement"  should  by  formal  procedures  graduate  to  the  status  of  an 
“executive  agreement",  its  legality  would  be  highly  questionable.  The 
validity  and  significance  of  executive  agreements  is  an  esoteric  branch 
of  the  law  in  the  United  States  in  which  the  courts  have  been  reluctant, 
apparently,  to  speak  clearly  and  firmly,  perhaps  because  of  a  disinclina¬ 
tion  of  the  judiciary  to  interfere  with  the  conduct  of  foreign  affairs  by 
the  executive  branch  of  government.  The  most  authoritative  judicial 
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decisions  are  confusing  and  the  judges  themselves  uncertain  and  divided.* 
The  fairest  conclusion  from  the  case  law  on  executive  agreements,  and 
the  one  which  can  be  reconciled  best  with  the  Constitution,  would  con¬ 
cede  some  measure  of  Constitutional  validity  to  executive  agreements 
formally  concluded  in  the  spheres  of  diplomatic  relations  and  military 
affairs  but  would  preserve  to  the  Senate  the  power  to  ratify  international 
agreements  on  all  other  subjects.*  In  this  view,  considering  the  nature 
of  television  broadcasting,  an  executive  agreement  between  the  United 
States  and  Canada  with  respect  to  the  assignment  of  television  channels 
would  not  be  valid  and  could  not  serve  as  the  basis  of  channel  allocation 
rule-making  by  the  Federal  Communications  Commission. 

Conclusion 

Whether  or  not  it  is  wise  or  unwise  to  enter  into  a  treaty  with 
Canada  with  respect  to  television  channel  allocation  is  within  the  ex¬ 
clusive  province  of  the  President  and  the  Senate  of  the  United  States, 
under  the  provisions  of  the  Constitution.  The  Federal  Communications 
Commission  and  the  Department  of  State  may,  of  course,  lend  their 
counsel  and  expert  advice  with  respect  to  the  expediency,  necessity,  and 
wisdom  of  such  a  proposed  agreement,  and  in  the  interest  of  sound  allo¬ 
cation  policy  should  do  so.  But  there  is  good  reason  to  conclude  that 
the  Commission  may  not,  under  the  Communications  Act  of  1934  as 
amended  and  the  provisions  of  the  Constitution  promulgate  rules  for 
the  allocation  of  television  channels  which  recognize  or  are  based  on  any 
agreement  with  Canada  other  than  a  formal  treaty  approved  by  the 
Senate.  It  follows,  therefore,  that  the  preliminary  discussion  between 
officials  of  the  Canadian  and  United  States  governments  reduced  to 
writing  under  the  title  ‘Tentative  Canadian-U.S.A.  Television  Plans” 
cannot  legally  be  considered  by  the  Commission  in  adopting  a  rule  to 
govern  the  allocation  of  television  channels  in  the  United  States. 

Federal  Communications  Commission  Proposes  Revision  of 
Procedural  Rules  as  to  Motions  and  Decisions 

On  August  18, 1948  the  Federal  Communications  Commission  adopted 
a  Notice  of  Proposed  Rule  Making  (13  Fed.  Reg.  5060)  suggesting  a  num¬ 
ber  of  revisions  in  its  procedure  with  reference  to  the  handling  of  motions 
and  initial  and  proposed  decisions.  Space  does  not  permit  reprinting  here 
the  text  of  the  notice ;  the  time  for  filing  statements  and  briefs  expired  on 
September  27,  1948  and  the  changes,  when  adopted,  will  be  reported  in 
the  Journal.  It  should  be  pointed  out,  however,  that  a  number  of  the 
suggestions  are  in  accordance  with  recommendations  made  to  the  Com¬ 
mission  by  the  Federal  Communications  Bar  Association,  as  was  recog- 

•See  V.  S.  V.  Belmont,  301  U.  S.  324;  U.  S.  v.  Pink,  315  U.  S.  203;  V.  S.  v. 
Curtiss-Wright,  299  U.  S.  304. 

*See  31  A.B.A.  Journal  287. 
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nized  by  the  Commission  in  its  notice.  Points  II  and  III  in  President 
Wheat’s  letter  of  July  2,  reprinted  in  9  F.C.  Bar  J.  34,  were  adopted  sub¬ 
stantially  as  recommended ;  these  suggestions  dealt  with  action  on  motions 
and  with  pre-hearing  conferences.  Other  proposed  amendments,  dealing 
with  reference  of  motions  matters  to  examiners  and  with  the  procedure  on 
issuance  of  proposed  and  final  decisions,  were  also  in  line  with  sugges¬ 
tions  made  to  the  Commission  by  President  Wheat  in  an  informal  con¬ 
ference  with  members  of  the  Commission’s  staff.  With  reference  to  the 
question  of  oral  argument  on  petitions,  the  Commission  called  for  fur¬ 
ther  specific  suggestions.  Action  on  this  latter  point,  however,  will  pre¬ 
sumably  be  deferred  until  the  Supreme  Court  has  ruled  in  the  recent  WJR 
cases.^ 

Additional  Changes  in  F.C.C.  Procedure  Recommended  by 
Executive  Committee 

The  following  letter  was  sent  to  Chairman  Wayne  Coy  of  the  Federal 
Communications  Commission  on  October  15,  1948: 

Dear  Chairman  Coy: 

The  Executive  Committee  of  the  Federal  Communications  Bar  Association 
has  directed  me  to  transmit  to  you,  for  the  attention  of  yourself  and  the  Com¬ 
mission,  certain  additional  recommendations  of  the  Association’s  Committee  on 
Practice  and  Procedure  which  were  considered  and  approved  for  transmittal  to 
the  Commission  at  the  meeting  of  the  Executive  Committee  held  on  October  14. 

These  recommendations  are  set  forth  in  the  attached  copy  of  that  portion 
of  the  Committee’s  report  which  was  thus  considered. 

The  Association  appreciates  this  further  opportunity  to  afford  its  views  to 
the  Commission,  and  wishes  to  thank  you  and  your  Commissioner  associates  for 
your  continued  courtesy  in  this  connection. 

Sincerely  and  respectfully  yours, 

Carl  I.  Wheat,  President, 

Federal  Communications  Bar  Association 

Report  of  the  Committee  on  Practice  and  Procedure 

The  Committee  on  Practice  and  Procedure  hereby  submits  a  supple¬ 
mental  report  with  recommendations  as  follows:- 

1.  Abolition  of  the  AVCO  Rule  on  Transfer  Applications: 

At  the  present  time  Section  1.321  of  the  Commission’s  Rules  and  Refla¬ 
tions  provides  for  “competitive  bidding”  on  transfer  applications  and  the  adver¬ 
tisement  of  such  transfers  during  a  sixty-day  period  following  the  filing  of  the 
application. 

During  the  past  two  years  that  this  system  has  been  in  effect,  relatively  few 
competitive  applications  have  been  filed.  Accordingly,  it  appears  that  the 
original  purpose  of  the  AVCO  procedure  has  not  been  fulfilled.  Moreover,  where 
the  transferor  does  not  wish  to  sell  to  the  competitive  applicant,  despite  the 
Commission’s  decision  favoring  it,  it  appears  that  the  AVCO  procedure  is  futile, 

‘  WJR,  The  Goodwill  Station,  Inc.  v.  F.C.C.,  Court  of  Appeals  for  the  District 
of  Columbia,  October  7,  1948,  4  R.R.  2056  and  2081.  These  decisions  will  be  dis¬ 
cussed  in  the  December  issue  of  the  Journal.  As  this  issue  went  to  press  it  seemed 
likely  that  certiorari  would  be  prayed  for  and  probably  granted. 
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Finally,  as  a  result  of  the  AVCO  procedure  and  the  consequent  delay  during 
the  initial  waiting  period  of  sixty  days  subsequent  to  the  filing  of  the  applica¬ 
tion,  broadcast  licensees  encounter  considerable  difficulty  from  a  business  stand¬ 
point.  Station  personnel  are  left  in  a  state  of  uncertainty  regarding  their  ulti¬ 
mate  employment  by  the  prospective  purchaser  and  advertisers  are  similady 
uncertain  regarding  the  continuance  of  the  management  with  whom  they  have 
been  dealing. 

For  the  foregoing  reasons,  the  Committee  on  Practice  and  Procedure 
unanimously  recommends  that  the  Federal  Communications  Bar  Association 
request  the  Commission  to  abolish  the  provisions  of  Section  1.321. 

2.  Compilation  of  a  Code  of  Evidence  for  Hearing  Cases: 

Previous  reports  have  indicated  that  the  Committee  has  undertaken  a  study 
of  the  present  hearing  procedure  in  an  effort  to  arrive  at  some  uniform  code  of 
evidence.  This  is  believed  eminently  desirable  since  hearing  officers  have  not 
adhered  to  the  same  policy  with  respect  to  the  admission  and  exclusion  of  ex¬ 
hibits  and  testimony. 

In  order  to  facilitate  this  study,  the  Committee  desires  the  authorization 
of  the  Executive  Committee  to  submit  a  letter  to  all  practicing  attorneys  in 
the  broadcast  field  in  order  to  receive  their  suggestions  and  recommendations 
on  subjects  to  be  dealt  with  in  the  proposed  code. 

House  Committee  Issues  First  Report  in  F.C.C.  Investigation 

The  Select  Committee  to  Investigate  the  Federal  Communications 
Commission  (see  9  F.C.  Bar  J.  68)  on  September  24  made  public  its  First 
Interim  Report  (House  Report  No.  2461,  80th  Cong.,  2d  Sess.)  The  five- 
page  document,  signed  by  four  members  of  the  Committee,  dealt  with  the 
Port  Huron  case  (9  F.C.  Bar  J.  53)  and  the  Scott  decision  (3  R.R.  259). 

The  Committee  criticized  the  holding  of  the  Port  Huron  case,  that 
radio  stations  have  no  right  to  censor  libelous  or  slanderous  statements  in 
political  broadcasts  even  though  they  might  be  liable  under  state  law  for 
permitting  such  broadcasts,^  on  the  grounds  that  the  decision  has  created 
confusion,  has  “left  broadcast  licensees  in  the  unenviable  position  of  being 
required  by  the  FCC  to  broadcast  all  materials  submitted  by  candidates 
even  though  the  material  might  contain  libelous  and  slanderous  remarks 
for  which  the  licensees  might  then  be  liable,”  and  has  “encourage  [d] 
irresponsible  persons  and  those  with  spite  and  grudge  to  go  on  the  air  with 
unfounded  and  slanderous  attacks  upon  any  person  who  sought  public 
office.”  * 

The  Committee,  however,  commended  the  Commission  for  its  state¬ 
ment  that  “at  least  until  the  matter  is  settled,  the  honest  and  conscien¬ 
tious  broadcaster  who  uses  ordinary  common  sense  in  trying  to  prevent 
obscene  and  slanderous  statements  from  going  out  over  the  air,  need  not 
fear  any  capricious  action.”  While  conceding  that  the  decision  was  an 

*The  report  is  not  entirely  accurate  in  its  statement  that  the  Pon*  Huron  decision 
was  subscribed  to  fully  by  only  two  of  the  Commissioners.  That  is  literally  true,  but 
four  Commissioners  concurred  in  the  holding  that  broadcasters  could  not  censor  a 
political  broadcast  even  for  libelous  or  slanderous  matter.  See  9  F.  C.  Bar  J.  54. 

*  This  latter  statement  seems  an  exaggeration  inasmuch  as  §315  of  the  Com¬ 
munications  Act  applies  only  to  broadcasts  by  candidates  for  public  office. 
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interpretation  of  §315  of  the  Act,  the  Committee  made  no  suggestions  for 
amendments  to  that  section. 

In  its  treatment  of  the  Scott  decision,  which  was  “concerned  with  the 
rights  of  atheists  to  equal  time  on  the  air  to  reply  to  religious  broad¬ 
casts,”  ®  the  Committee  was  even  more  emphatic  in  its  disapproval.  It 
regarded  the  opinion  as  “unintelligible  and  impossible  of  clear  and  un¬ 
ambiguous  interpretation.”  The  Commission,  it  was  said,  had  “embarked 
upon  a  dangerous  and  mischievous  line  of  reasoning  that  anything  and 
everything  should  be  permitted  on  the  air  regardless  of  its  conformity  to 
the  rules  of  ordinary  decency,  to  the  sensibilities  of  the  listening  public, 
or  to  the  possible  effect  upon  the  moral  standards  of  the  Nation,”  and 
had  “demonstrated  a  dangerous  and  unwarranted  policy  of  ‘thought 
policing’  that  has  no  basis  in  law.”  The  Committee  said  that  Congress 
having  dealt  with  the  broadcast  of  controversial  matters  only  in  the  case 
of  political  broadcasts,  “all  other  instances  of  controversial  matters  are 
outside  the  law ;  and  when  FCC  attempts  to  regulate  such  matters  it  very 
clearly  invades  the  field  of  legislation  and  indulges  in  quasi-judicial  legis¬ 
lation  [sic]  on  a  subject  which  Congress  clearly  decided  to  be  outside  the 
Communications  Act.”  It  could  not  agree  that  a  station  must  grant  time 
to  atheists  to  reply  to  religious  programs  and  painted  a  ghastly  picture  of 
the  consequences  it  thought  might  ensue  from  a  literal  application  of  the 
Scott  decision.  The  Committee  was  not  satisfied  with  the  Commission’s 
assurances  as  to  application  of  the  decision  and  called  for  its  expunging 
from  the  records  of  the  Commission. 

In  concluding,  the  Committee  condemned  what  it  termed  “the  use  of 
careless  words  and  language  in  opinions  of  the  FCC,”  for  which  it  thought 
the  Legal  Division  of  the  Commission  might  be  to  blame. 

Chairman  Wayne  Coy  issued  a  personal  statement  answering  the  com¬ 
mittee  report.  The  difficult  situation  in  which  broadcasters  had  found 
themselves  with  respect  to  political  broadcasts,  he  said,  was  not  of  the 
Commission’s  making,  but  came  about  because  of  the  provisions  of  §315 
itself.  He  called  for  congressional  action  to  insulate  broadcasters  from 
liability  for  defamation  in  political  broadcasts.  The  chairman  denied  that 
the  Scott  decision  gave  a  right  to  radio  time  to  atheists  simply  because 
religious  broadcasts  might  have  been  presented.  He  said  that 

“The  decision  clearly  indicates  that  the  mere  fact  that  atheists  or  persons 
or  groups  with  similar  views  do  not  agree  with  the  contents  of  a  religious  radio 
broadcast  will  not  raise  the  subject  of  that  broadcast  to  the  position  of  a  public 
controversy  or  require  that  such  differing  viewpoints  on  the  matter  also  be 
afforded  r^io  time.” 


*Here  again  the  Committee  seems  to  have  been  rather  careless  with  its  use  of 
words.  While  the  &ott  decision  is  not  as  lucid  as  it  might  have  been,  it  certainly 
does  not  purport  to  require  equal  time  for  atheists.  Yet  the  Committee  says  that 
“If  the  dictum  contained  in  the  Scott  decision  were  literally  applied,  atheists  would 
be  entitled  to  answer  each  Protestant,  Catholic,  or  Jewish  program.  Thus,  though 
numerically  inffnitesimal,  the  apostles  of  unbelief  would  have  as  many  programs  as 
were  given  to  all  the  religious  groups  combined.”  P.  3. 
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The  test,  he  said,  must  be  one  of  reasonableness  and  over-all  fairness;  a 
licensee  should  not  deny  time  for  the  expression  of  a  particular  point  of 
view  solely  because  he  does  not  agree  with  that  point  of  view.  He  called 
for  a  thorough  congressional  review  of  the  Commission’s  concept  of  “pub¬ 
lic  interest”  and  for  a  redefinition  if  that  concept  were  found  to  be  wrong. 


Report  of  the  Standing  Committee  on  Communications  of  the 
American  Bar  Association 

The  Report  of  the  Standing  Committee  on  Communications  was  sub¬ 
mitted  to  the  American  Bar  Association  at  its  annual  meeting  in  Seattle 
in  September,  1948,  by  Duke  M.  Patrick,  Chairman  of  the  Standing  Com¬ 
mittee  and  a  member  of  the  Federal  Communications  Bar  Association. 
Other  members  of  the  committee  are  Messrs.  John  A.  Dienner,  Julius  F. 
Brauner,  Charles  R.  Reynolds,  Jr.  and  Edmund  B.  Shea. 

The  report,  which  dealt  solely  with  radio  law,  was  purely  informa¬ 
tional  in  character  and  made  no  recommendations.^  It  will  be  printed  in 
full  in  Volume  73  of  the  American  Bar  Association  Reports. 

The  provisions  of  the  White  Bill  (S.  1333,  80th  Cong.,  1st  Sess.) ,  as 
reported  out  with  amendments  on  June  1,  1948,  are  analyzed  at  some 
length  in  the  report.  The  need  for  amendatory  legislation  in  this  field, 
the  committee  says,  can  scarcely  be  exaggerated. 

The  plan  of  reorganization  of  the  Commission  into  two  panels,  set 
out  in  the  White  Bill,  the  committee  regards  as  “the  best  of  the  many 
plans  which  have  been  proposed  to  date.”  This  plan,  or  something  much 
like  it,  is  felt  to  be  an  absolute  requirement  if  the  Commission  is  to  be  ex¬ 
pected  to  function  properly. 

The  procedural  provisions  of  the  bill  are  generally  approved.  The 
right  of  rehearing  by  the  entire  Commission  of  any  decision  entered  by 
either  panel,  however,  is  felt  to  be  much  too  broad;  unless  panel  deci¬ 
sions  are  reheard  only  by  the  panel,  much  of  the  benefit  to  be  expected 
from  the  bifurcation  of  the  Commission  will  be  dissipated.  The  revisions 
which  the  bill  would  work  in  the  field  of  judicial  review  are  thought  to  be 
sound  and  needed. 

The  committee’s  chief  criticisms  of  the  bill  have  to  do  with  its  sub¬ 
stantive  provisions.  The  changes  in  the  anti-trust  provisions  of  the  Com¬ 
munications  Act  are  approved,  as  are  the  sections  of  the  bill  dealing  with 
political  broadcasts  and  with  discussions  of  controversial  issues  and  re¬ 
quiring  news  programs  to  be  distinguished  from  those  containing  editorial 
or  interpretative  comment.  The  provision  of  §6  of  the  bill,  however, 
limiting  the  power  which  the  Commission  could  authorize  for  use  by 
standard  broadcast  stations,  is  believed  to  be  basically  unsound,  first  be¬ 
cause  it  is  an  invasion  by  Congress  of  the  field  of  technical  regulation 

^This  was  because  of  the  likelihood  of  administrative  reorganization  pursuant 
to  the  forthcoming  report  of  the  Hoover  Commission  and  “because  of  the  uncer¬ 
tainties  currently  present  in  the  legislative  field.” 
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committed  to  the  Commission;  second,  because  it  puts  “the  cart  before 
the  horse”  in  making  matters  of  domestic  allocation  initially  dependent 
upon  international  authorization  and  agreement,  and  third,  because  it 
seems  to  substitute  a  standard  of  competitive  equality  for  a  standard  of 
service  to  the  public.  On  the  controversial  proposal  to  amend  §326  of 
the  Communications  Act  by  adding  a  proviso  affirming  the  authority  of 
the  Commission  to  consider  past  operations  in  passing  on  renewal  appli¬ 
cations  the  committee  takes  no  stand. 

Other  “extraordinary”  Congressional  activities  are  also  reviewed, 
including  the  bills  and  resolutions  introduced  by  Senator  Johnson  of  Colo¬ 
rado  and  Representative  Lemke.  The  committee  deplores  the  introduc¬ 
tion  and  prosecution  of  isuch  measures,  which  it  states  to  have  been  time- 
consuming  and  productive  of  no  permanent  results  and  to  indicate  a  lack 
of  Congressional  confidence  in  the  agency  which  Congress  has  set  up  to 
make  technical  determinations. 

International  developments  are  reviewed,  including  the  Atlantic  City 
Conferences,  the  Safety  at  Sea  Conference,  the  work  of  the  Provisional 
Frequency  Board,  and  the  forthcoming  North  American  Regional  Broad¬ 
casting  Conferences,  Inter- American  Radio  Conferences  and  International 
Telegraph  and  Telephone  Conference. 

Finally,  the  report  treats  the  functions  and  work  load  of  the  Commis¬ 
sion.  The  Commission  is  commended  for  the  great  amount  of  respon¬ 
sibility  it  has  assumed  in  international  conferences  but  criticized  for  its 
reluctance  to  provide  Congressional  committees  with  “material  and  infor¬ 
mation  necessary  to  enable  those  committees  properly  to  analyze  and 
deal  with  problems  affecting  the  Commission  and  its  functions,”  and  be¬ 
cause  of  its  tendency  to  “deal  with  each  new  problem  by  means  of  a  new 
regulation,  which  often  seems  to  be  extra-legal  in  character.”  The  Com¬ 
mission,  it  is  said,  has  been  reluctant  to  admit  that  its  present  form  and 
functions  are  subject  to  improvement  while  making  requests  for  added 
appropriations;  it  has  paid  insufficient  attention  to  the  subject  of  legis¬ 
lation  governing  the  form  and  functions  of  American  communications  car¬ 
riers  operating  in  the  international  field. 
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ANNOUNCEMENT 
by  the 

COMMITTEE  ON  PUBLICATIONS 


The  Committee  on  Publications  announces  the  holding  of 
an  essay  contest  on  communications  law.  A  first  prize  of 
$200  will  be  awarded,  and  a  second  prize  of  $100.  Essays 
will  be  accepted  on  either  of  the  following  topics: 

Property  Rights  in  Television  Broadcasts 
The  Right  to  a  ^'Hearing"  with  Particular  Reference  to 
the  Federal  Communications  Commission 

The  contest  is  open  to  students  currently  enrolled  in  an  ac¬ 
credited  law  school,  and  to  members  of  the  bar,  whether  or 
not  members  of  the  Association  and  whether  or  not  admitted 
to  practice  before  or  employed  by  the  Federal  Communica¬ 
tions  Commission.  Manuscripts  should  be  addressed  to  Pub¬ 
lications  Committee,  Federal  Communications  Bar  Associa¬ 
tion,  1130  Dupont  Circle  Building,  Washington  6,  D.  C.,  and 
should  be  submitted  on  or  before  March  15,  1949.  Essays 
should  not  exceed  3000  words  in  length,  exclusive  of  footnote 
material.  Excessive  footnotes  will  be  penalized  at  the  dis¬ 
cretion  of  the  judges. 

The  essays  will  be  judged  be  a  board  of  three  judges,  whose 
names  will  be  announced  at  a  later  date.  The  decision  of  the 
judges  will  be  final. 


Arthur  W.  Scharfeld,  Chairman 
Neville  Miller 
Russell  Rowell 
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Review  of  Recent  Articles 

Administrative  Procedure 

A  number  of  able  articles  on  administrative  procedure  have  been 
published  recently  by  Professor  Kenneth  Culp  Davis  of  the  University  of 
Texas  Law  School.  Of  particular  interest  to  practitioners  before  the 
Federal  Communications  Commission  are  Prof.  Davis’  articles  on  “Sepa¬ 
ration  of  Functions  in  Administrative  Agencies”^  and  “Institutional 
Administrative  Decisions”.* 

After  discussing  background  considerations  as  to  separation  of  func¬ 
tions  and  the  issue  of  “internal  separation  versus  complete  separation”, 
with  particular  reference  to  the  National  Labor  Relations  Board,  Prof. 
Davis  takes  up  the  involved  matter  of  interpreting  Section  5  (c)  of  the 
Administrative  Procedure  Act.  While  this  subsection  does  not  apply 
“in  determining  applications  for  initial  licenses”,  nor  to  members  of  the 
agency  itself,  it  has  importance  in  renewal  and  revocation  proceedings 
and  in  other  proceedings  not  involving  applications  for  initial  licenses. 

Section  5  (c)  prohibits  the  hearing  examiner  from  consulting  “any 
person  or  party  on  any  fact  in  issue  unless  upon  notice  and  opportunity 
for  all  parties  to  participate”.  It  further  provides  that  no  officer,  em¬ 
ployee  or  agent  engaged  in  the  performance  of  investigative  or  prosecut¬ 
ing  functions  in  a  case  shall  participate  or  advise  in  the  decision  or  recom¬ 
mended  decision  in  the  case  except  as  a  witness  or  counsel  in  public 
proceedings.  Prof.  Davis  takes  the  position  that  the  section  does  not 
prevent  the  hearing  examiner  from  consulting  staff  members  not  engaged 
in  investigating  or  prosecuting;  he  argues  that  since  agency  heads  are  free 
to  consult  specialists,  it  is  better  that  such  consultation  take  place  at  the 
stage  of  the  initial  or  recommended  decision  in  order  that  the  party  can  be 
apprised  of  the  views  he  will  have  to  meet.  He  is  lavish  in  his  praise 
of  the  system  formerly  used  by  the  F.C.C.,  under  which,  as  he  describes 
it,  the  job  of  the  examiner  was  to  direct  the  preparation  of  a  record 
which  would  include  all  significant  facts  and  opinions ;  the  trial  attorney’s 
function  was  to  assure  that  all  evidence,  opinion,  and  argument  that  the 
staff  could  muster  “against  the  applicant”  would  be  placed  on  the  record ; 
Commission  specialists  gave  their  opinions  in  the  formal  proceeding,  on 
the  record,  and  a  memorandum  of  conclusions  was  worked  up  by  the 
hearing  examiner  or  the  trial  attorney  for  submission  to  the  Commission, 
which  then  issued  a  proposed  decision.  Prof.  Davis  states  that  “Despite 
the  system’s  strangely  delusive  aspects,  the  parties’  procedural  rights 
were  probably  far  better  protected  than  under  the  more  familiar  pattern.” 
While  conceding  that  the  trial  attorney  may  be  regarded  as  an  investiga¬ 
tor  or  prosecutor  under  §5(c),  he  states  that  “the  purpose  of  a  renewal 


^61  Harvard  Law  Review  389  and  612  (February  and  March,  1948). 
*48  Columbia  Law  Review  173  (March,  1948). 
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proceeding  is  not  punitive”  *  and  indicates  some  hope  that  the  Com¬ 
mission’s  former  procedure  might  even  stand  up  under  §5(c).  Most 
practitioners  before  the  Commission  will  probably  not  agree.* 

Section  5  as  a  whole  is  limited  to  adjudications  “required  by  statute 
to  be  determined  on  the  record  after  opportunity  for  an  agency  hearing.” 
Prof.  Davis  points  out  that  §319  of  the  Communications  Act  makes  no 
provision  for  hearings  on  applications  for  construction  permits,  although 
§309 (a)  requires  a  hearing  before  an  application  for  a  license  may  be 
denied;  but  that  in  the  Ashbacker  case®  the  Supreme  Court  held  that 
in  certain  cases  a  hearing  was  nevertheless  required  on  an  application 
for  construction  permit.  Does  this  mean  that  such  an  application  is 
“required  by  statute  to  be  determined  on  the  record  after  opportunity 
for  an  agency  hearing”?  Does  the  KOA  case  ®  mean  that  the  Act  requires 
that  an  order  modifying  a  license  must  be  made  on  the  record  after  a 
hearing?  Prof.  Davis  does  not  give  explicit  answers,  but  he  argues  for 
a  flexible  interpretation  of  the  section. 

The  exemption  of  “applications  for  initial  licenses”  from  §5(c) 
clearly  covers  applications  for  construction  permits  and  station  licenses. 
Does  it  also  cover  an  application  for  modification  of  license?  Prof.  Davis 
thinks  that  it  may.  Mr.  Louis  G.  Caldwell  has  expressed  the  contrary 
view.^ 

Nothing  in  the  Administrative  Procedure  Act,  Prof.  Davis  says, 
prevents  a  member  of  an  agency’s  staff  from  serving  as  an  expert 
witness  at  a  hearing  and  later  advising  the  agency  heads  in  making  the 
decision.  Probably,  he  says,  a  staff  member  who  testifies  at  the  hearing 
may  also  advise  the  examiner  in  the  preparation  of  the  examiner’s  report. 
The  F.C.C.  is  given  as  “the  chief  example  of  an  agency  in  which  this 
combination  occurs”,  and  the  former  procedure  of  that  agency  is  again 

*  At  61  Harv.  L.  Rev.  625  Prof.  Davis  states  that  “the  purpose  of  a  renewal 
proceeding  is  not  punitive;  the  proceeding  is  not  a  prosecution  but  a  determination 
of  how  best  to  protect  the  public  interest.”  But  at  page  620  he  states  that  “Perhaps 
at  all  events  a  case  involving  some  accusatory  element  may  be  deemed  a  prosecu¬ 
tion  under  the  Act  even  though  it  is  not  in  the  form  of  a  prosecution.  A  good 
example  might  be  an  application  for  renewal  of  a  broadcasting  license  where  renewal 
is  challenged  because  of  past  behavior.”  Mr.  Caldwell  has  pointed  out  that  accu^- 
tory  elements  may  be  present  even  in  a  proceeding  on  an  application  for  an  initial 
license,  where  the  applicant  is  already  in  broadcasting.  Federal  Administrative 
Procedure  Act  and  the  Administrative  Agencies  110  (N.Y.U.,  1947). 

*See  Caldwell,  op.  cit.  supra;  also  Caldwell,  Comments  on  the  Procedure  of 
Federal  Administrative  Tribunals,  with  Particular  Reference  to  the  Federal  Com¬ 
munications  Commission,  7  Geo.  Wash.  L.  Rev.  740  (1939) ;  Comments  on  the  Report 
of  the  Staff  of  the  Attorney  General’s  Committee  on  Administrative  Law,  8  Geo. 
Wash.  L.  Rev.  749  (1940) ;  More  About  the  Report  of  the  Attorney  General’s  Staff 
on  the  Federal  Communications  Commission,  4  F.  C.  Bar  J.  190  (1940). 

^Ashbacker  Radio  Corp.  v.  F.C.C.,  326  U.  S.  327  (1945). 

*  F.C.C.  V.  National  Broadcaslir^  Co.  (KOA),  319  U.  S.  239  (1940). 

’New  Yoric  University  proceedings,  supra  n.  3,  at  98  and  108-9. 

The  Commission  interprets  the  section  as  applying  to  proceedings  for  modifica¬ 
tion  of  license  only  when  initiated  by  the  Commission  on  its  own  motion  or  by  any 
person  other  than  the  licensee  or  permittee.  Rules  and  Regulations,  §1.857  (b)  (6). 
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eulogized  as  giving  the  greatest  protection  to  the  parties’  rights  because 
it  gives  them  an  adequate  opportunity  to  meet  the  views  of  the  experts 
by  exceptions  to  the  proposed  decision,  briefs  and  oral  argument. 

Prof.  Davis’  discussion  of  the  “institutional  administrative  deci¬ 
sion” — i.  e.,  one  made  by  an  organization  and  not  by  an  individual  or 
solely  by  agency  heads — is  more  on  the  academic  side.  Here  again  he 
praises  the  former  F.C.C.  procedure. 

Editorializing  on  the  Air;  the  Mayflower  Case 

Writing  on  the  more  general  subject  of  radio  program  controls,  the 
editors  of  the  Columbia  Law  Review  a  year  ago  expressed  the  view  that 
“the  Mayflower  doctrine  should  be  revised  to  permit  a  station  to  express 
editorial  opinions  frankly  labelled  as  such”  if  equal  time  is  made  availa¬ 
ble  to  advocates  of  opposing  views  on  public  issues.®  In  the  July,  1948 
issue  the  editors  take  a  second  look  at  the  Mayflower  case,  and  come  to 
somewhat  different  conclusions.® 

The  authors  cannot  accept  the  argument  that  the  Mayflower  doc¬ 
trine  is  violative  either  of  the  anti-censorship  provisions  of  §326  of  the 
Act  or  of  the  First  Amendment.  Section  326,  they  contend,  is  qualified 
by  the  concept  of  “public  interest,  necessity  and  convenience”  set  out  in 
§307 ;  the  Commission  must  be  able  to  review  past  performance  in  order 
to  maintain  the  standards  of  public  interest.  No  interference  with  the 
right  of  free  speech  is  presented  since  radio  is  unique  and  “is  essentially 
unthinkable  as  a  subject  of  any  but  public  ownership.”  The  broadcaster’s 
personal  right  of  free  speech  does  not  import  a  freedom  “to  use  a  par¬ 
ticular  public  facility  in  a  manner  deemed  incompatible  with  the  public 
duty  which  he  has  assumed  in  relation  to  it”. 

Turning  to  “policy  evaluations”,  the  writers  find  justification  for  the 
doctrine  in  the  “potential  towards  bias”  in  the  limited  number  of  fre¬ 
quencies,  the  great  demand  for  the  few  still  available  and  the  fact  that 
FM  is  being  largely  preempted  by  standard  broadcast  licensees.^®  The 
dependency  of  radio  tipon  advertising  for  its  revenues  is  regarded  as 
perhaps  the  most  serious  factor  weighing  against  the  possibility  of  bal¬ 
anced  editorializing  by  radio  stations.  Non-editorial  portions  of  the 
broadcast  day  might  also  suffer  if  broadcasters  were  permitted  to  adopt 
editorial  policies;  “if  licensees  were  to  be  permitted  to  have  policies  on 
controversial  issues,  the  danger  of  private  censorship  would  be  great”. 

*47  Columbia  Law  Review  1041  (September,  1947),  reviewed  in  9  F.C.  Bar  J. 
39  (1948). 

*48  Columbia  Law  Review  785  (July,  1948). 

It  is  recognized,  of  course,  that  editorial  continuity  is  lacking  on  the  law  school 
reviews,  and  that  the  authors  of  the  present  note  are  probably  not  the  authors  of  the 
earlier  discussion. 

“The  writers  refer  also  to  the  influence  of  the  networks  (citing,  however,  only 
the  eight-year-old  FCC  report  on  chain  broadcasting)  and  to  the  “growing  invasion” 
of  radio  by  newspaper  publishers. 
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The  editors  concede  that  the  Mayflower  doctrine  is  not  easy  to  en¬ 
force;  that  it  is  difficult  to  determine  what  issues  are  “controversial” 
and  to  prove  that  news  is  being  slanted  or  that  the  licensee’s  personal 
views  are  being  injected  into  program  content.  Review  de  novo  is  felt 
to  be  warranted  in  any  case  of  denial  of  license  renewal  for  violation  of 
the  editorial  ban.  To  require  the  broadcaster  to  allot  equal  amounts  of 
time  for  presentation  of  conflicting  views  is  felt  to  be  an  illusory  answer; 
a  question  may  have  many  sides,  dispute  would  arise  as  to  who  was  en¬ 
titled  to  answer,  and  official  station  policy  might  affect  the  content  of 
non-editorial  programs. 

Concluding,  the  writers  state  that  while  the  over-all  integrity  of  the 
radio  industry  is  not  to  be  questioned,  a  total  relaxation  of  control  might 
be  detrimental  to  the  well-being  of  the  community.  “The  ban  against 
licensee  editorials  is  not  a  deprivation  of  free  speech.  Instead,  it  is  part 
of  a  necessary  effort  to  insure  free  speech  against  the  dangers  existing 
in  the  administration  of  a  novel  and  complex  technology.” 

State  Taxation  of  Broadcasting  Station  Revenues 

The  decision  of  the  New  Mexico  Supreme  Court  in  Albuquerque 
Broadcasting  Co.  v.  Bureau  of  Revenue,  51  N.M.  332,  184  P.(2d)  416 
(1947)  is  commented  on  in  the  University  of  Cincinnati  Law  Review.” 
The  court  had  held  that  “local  advertising  broadcasts”  were  subject  to  a 
state  privilege  tax  even  though  they  were  heard  outside  the  state.  The 
author  of  the  case  note  takes  issue  with  the  decision.  In  his  opinion,  all 
radio  broadcasting  is  interstate  commerce  and  the  decision  in  Fisher’s 
Blend  Station  v.  Tax  Commission,  297  U.S.  650  (1936)  prevents  imposi¬ 
tion  of  the  tax  in  question.  The  decision  in  Western  Livestock  v.  Bureau 
of  Revenue,  303  U.S.  250  (1938)  he  regards  as  distinguishable  and  as  not 
ovwruling  the  Fisher’s  Blend  case.  As  noted  elsewhere  in  this  issue 
(page  95),  the  district  court  on  remand  in  the  Albuquerque  case  has  in 
effect  nullified  the  Supreme  Court’s  decision. 

Television 

Under  the  provocative  title  of  “Television:  There  Ought  to  be  a 
Law”,  Bernard  B.  Smith,  a  member  of  this  association,  has  contributed 
to  Harper’s  Magazine  ”  a  discussion  of  what  he  regards  as  some  of  the 
basic  issues  in  government  regulation  of  television  broadcasting. 

Mr.  Smith  contends  that  “Congress  must  spell  out,  before  it  is  too  late, 
a  comprehensive  national  policy  for  television.”  The  chief  question  to 
be  decided,  he  thinks,  is  whether  television  shall  be  dependent  for  its 
revenue  wholly  upon  advertising.  The  dominating  influence  of  the  ad¬ 
vertiser  in  radio  is  not,  he  thin^,  in  the  best  interest  of  the  public,  but 
unless  some  congressional  action  is  taken  it  is  sure  to  be  duplicated  in 
television.  He  suggests  that  Congress  consider  requiring  that  certain 

“  17  U.  Cinn.  L.  Rev.  195  (March,  1948). 

^Harper's  Magazine,  September  1948,  p.  34. 
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evening  hours  be  kept  on  a  sustaining  basis  by  all  television  stations,  or 
that  the  licensee  be  alone  responsible  for  program  structure,  the  adver¬ 
tiser  being  permitted  to  buy  only  the  time  used  for  his  commercials. 
Some  method  of  payment  by  the  set  owner  is  also  suggested. 

While  stating  that  there  is  no  evidence  that  on  the  whole  resident 
owners  of  radio  stations  have  provided  better  service  than  non-residents, 
Mr.  Smith  recognizes  the  F.C.C.’s  preference  for  local  applicants.  He 
questions,  however,  whether  the  right  to  sell  a  station  after  it  is  built 
should  be  continued  as  at  present, “  and  asks  whether  the  motion-picture 
theatre  chains  should  be  allowed  to  move  into  the  television  field  or 
whether  owners  of  radio  stations,  who  have  benefited  from  the  local- 
ownership  rule,  should  be  preferred. 

Other  questions  raised  have  to  do  with  the  limits  on  multiple  owner¬ 
ship  of  television  stations,  the  necessity  for  regulation  of  television  net¬ 
works,  whether  networks  should  be  required  to  operate  rural  relay  stations 
to  provide  service  to  outlying  areas,  etc. 


Recent  Court  Decisions 

Copyrights— Anti-Trust  Laws— Legality  of  ASCAP  Practices  (Alden-Rochelle, 
Inc.,  et  al.  v.  American  Society  of  Composers,  Authors  and  Publishers, 
et  al.,  S.D.N.Y.,  July  19,  1948,  78  U.S.P.Q.  197;  M.  Witmark  &  Sons  v. 
Jensen,  D.  Minn.,  Sept.  9,  1948,  79  U.S.P.Q.  6). 

Under  the  arrangements  between  ASCAP,  the  motion  picture  pro¬ 
ducers  and  the  exhibitors,  ASCAP  members  license  motion  picture  pro¬ 
ducers  to  use  their  music  in  sound  films,  the  performing  rights  being  ex¬ 
pressly  excepted  from  the  license.  The  producers  rent  their  films  to  the 
exhibitors  with  a  provision  in  the  contract  that  the  film  will  be  shown 
only  in  a  theatre  for  which  ASCAP  has  issued  a  performance  license.  The 
exhibitor  cannot  alter  or  delete  any  part  of  the  film.  ASCAP  issues  blan¬ 
ket  licenses  to  exhibitors,  covering  all  ASCAP  music,  the  license  fee  being 
based  on  the  seating  capacity  of  the  theatre.  The  motion  picture  pro¬ 
ducers  are  themselves  owners  of  a  number  of  -music  publishing  corpora¬ 
tions  which  are  members  of  ASCAP,  and  hence  they  share  in  the  proceeds 
of  the  ASCAP  licenses,  including  those  issued  to  exhibitors.  When  the 
producers  deal  with  composers  not  members  of  ASCAP  they  insist  on  ac¬ 
quiring  not  only  the  recording  rights  but  also  the  performance  rights.  If 
this  practice  were  followed  with  ASCAP  members  as  well,  the  e^ibitors 
would  not  need  ASCAP  licenses.  However,  the  arrangements  between 
ASCAP  and  its  composer-members  prohibit  them  from  licensing  the 
performing  rights  to  motion  picture  producers,  and,  as  noted,  the  producers 
have  a  financial  interest  in  the  license  fees  ASCAP  collects. 


'*Mr.  Smith’s  statement  that  a  licensee  may  sell  a  station  to  an  out-of-towner 
for  as  high  a  price  as  he  can  secure  is  not  entirely  accurate  in  view  of  the  AVCO 
rule  and  the  statutory  requirement  of  F.C.C.  consent  to  transfer  of  ownership. 


L 
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The  Alden-Rochelle  action  was  brought  by  164  motion-picture  theatre 
operators  against  ASCAP  for  treble  damages  and  an  injunction.  The 
court  (Leibell,  D.J.)  held  that 

“Almost  every  part  of  the  ASCAP  structure,  almost  all  of  ASCAP’s  activi- 
ties  in  licensing  motion  picture  theatres,  involve  a  violation  of  the  antitrust 
laws.  Although  each  member  of  ASCAP  is  granted  by  the  copyright  law  a 
monopoly  in  the  copyrighted  work,  it  is  unlawful  for  the  owners  of  a  number 
of  cop3Tighted  works  to  combine  their  cop5rrighta  by  any  arrangement  or  agree¬ 
ment,  even  if  it  is  for  the  purpose  of  thereby  better  preserving  their  property 
rights.” 

The  court  found  that  ASCAP  was  a  monopoly,  since  it  had  power  to 
raise  prices  or  exclude  competition  if  it  desired  to  do  so.  The  combina¬ 
tion  of  the  members  of  ASCAP  in  transferring  their  performing  rights 
to  ASCAP,  the  prohibition  against  assigning  the  performing  rights  to  a 
motion  picture  producer,  and  the  arrangements  between  the  producers  and 
ASCAP,  were  all  held  to  be  combinations  in  restraint  of  trade.  The 
fact  that  ASCAP  might  have  charged  reasonable  rates  in  the  past  was 
said  to  be  immaterial,  since  it  had  the  power  to  charge  unreasonable 
prices;  in  August,  1947,  according  to  the  court,  ASCAP  had  attempted  to 
put  into  effect  a  revised  licensing  system  which  would  have  increased  ex¬ 
hibitors’  license  fees  as  much  as  200%  to  1500%,  although  this  plan  was 
later  abandoned.  The  court  held  that  plaintiffs  were  not  entitled  to  dam¬ 
ages,  but  would  be  granted  an  injunction  requiring  ASCAP  to  divest  itself 
of  the  performance  rights  for  motion  picture  music,  restraining  ASCAP 
from  acquiring  motion  picture  performance  rights  in  the  future,  restrain¬ 
ing  ASCAP’s  members  from  refusing  to  grant  performance  rights  to  pro¬ 
ducers,  restraining  them  from  licensing  motion  picture  performance  rights 
to  anyone  but  producers,  and  restraining  ASCAP  and  its  members  from 
conspiring  with  the  producers  for  the  purpose  of  including  in  contracts 
between  producers  and  exhibitors  a  clause  requiring  distributors  to  obtain 
a  license  from  ASCAP. 

Agreement  with  the  holding  of  Judge  Leibell  was  expressed  by  Judge 
Nordbye  in  the  Witmark  case.  That  action  was  brought  by  ASCAP  mem¬ 
bers  against  theatre  operators  who  had  exhibited  motion  pictures  with¬ 
out  an  ASCAP  license.  Damages  for  copyright  infringement,  and  in¬ 
junctive  relief  against  future  violation  of  plaintiffs’  copyrights,  were 
sought.  The  court  denied  relief  on  the  ground  that  plaintiffs,  by  the  ar¬ 
rangement  between  themselves,  ASCAP  and  the  motion  picture  produc¬ 
ers,  had  unlawfully  extended  the  operation  of  their  copyrights.  The  ar¬ 
rangement,  Judge  Nordbye  said,  had  given  the  individual  copyright  own¬ 
ers  a  potential  economic  advantage  far  in  excess  of  that  enjoyed  by  any 
one  copyright  owner:  “Obviously,  no  one  copyright  owner  would  have  the 
monopolistic  power  over  the  motion  picture  industry  which  ASCAP  now 
enjoys.”  While  the  court  also  held  that  plaintiffs  and  their  associates 
had  violated  the  Sherman  Act,  this  was  not  assigned  as  a  reason  for  deny¬ 
ing  the  relief  sought. 
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The  present  contracts  between  the  broadcasting  networks  and  ASCAP 
differ  from  the  motion  picture  arrangements.  The  networks  deal  directly 
with  ASCAP,  rather  than  with  the  individual  members,  but  network  pro¬ 
grams  licensed  by  ASCAP  may  be  broadcast  on  all  affiliate  stations 
whether  or  not  the  individual  station  has  an  ASCAP  license.^ 

The  view  has  been  expressed  that  the  decision  in  the  instant  case  will 
apply  also  to  filmed  television  programs,  and  that  “it  seems  unlikely  that 
ASCAP  would  demand  or  could  succeed  in  getting  separate  performance 
licenses  from  the  TV  broadcasters  for  the  right  to  use  such  films.  ...  It 
would  also  seem  logical  to  extend  this  principle  of  a  recording  and  per¬ 
forming  license  package  at  the  source  to  the  transcription  field.  The 
broadcaster  receiving  a  complete  transcribed  program  is  as  powerless  to 
broadcast  that  progam  without  including  its  musical  portions  as  he  is  to 
eliminate  them  from  a  network  program  or,  in  the  case  of  television  or 
theatre  showing,  from  a  motion  picture  film.”  * 

Defamation  by  Radio— Nature  of  the  Tort— Liability  of  a  Broadcaster 
(Kelly  V.  Hoffman,  New  Jersey  Court  of  Errors  and  Appeals,  September, 
1948,  4  R.R.  2047). 

The  questions  involved  in  this  case  were  treated  in  the  June  issue  of 
this  Journal  (9  F.C,  Bar  J.  42-44)  and  the  present  decision  adds  little 
to  what  was  said  there.  The  decision  does  place  New  Jersey  along  with 
Pennsylvania  in  the  ranks  of  those  states  holding  a  broadcaster  liable  for 
defamatory  remarks  only  on  proof  of  a  lack  of  due  care,  as  opposed  to 
those  states,  such  as  Nebraska,  which  impose  absolute  liability.  The 
court  discussed  the  question  whether  radio  defamation  is  libel  or  slander, 
but  found  it  unnecessary  to  decide  the  point  inasmuch  as  the  defamatory 
statements  involved  were  actionable  without  proof  of  special  damage. 
The  holding  was  that  a  broadcasting  company  which  leases  its  facilities 
to  another  is  not  liable  for  a  defamatory  statement  made  by  a  person 
hired  by  the  lessee  if  it  could  not  have  prevented  publication  by  the  exer¬ 
cise  of  reasonable  care.  Whether  absolute  liability  should  be  imposed, 
the  court  said,  was  a  matter  for  the  legislature  to  determine.  Judge 
Wachenfeld  dissented.  He  felt  that  the  liability  should  be  absolute  and 
that  the  court  was  not  required  to  wait  for  the  legislature  to  speak. 

Judicial  Review  of  Commission  Orders— Interpretation  of  Statute— Politi¬ 
cal  Broadcasts  (Houston  Post  Co.  v.  United  States,  S.D.  Texas,  August  4, 
1948,  4  R.R.  2031,  79  F.  Supp.  199). 

The  instant  case  grew  out  of  the  Commission’s  “Port  Huron”  decision, 
discussed  in  the  June  issue  of  the  Journal  (9.  F.C.  Bar  J.  53).  As  noted 
in  that  discussion,  the  Commission’s  decision,  interpreting  the  “political 
broadcasts”  provision  of  §315  of  the  Act,  was  not  directly  reviewable 
since  renewal  of  license  was  granted  to  the  station  involved.  The  Houston 


^Broadcasting,  Aug.  30,  1948,  p.  25. 
‘Ibid. 
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Post  Company,  licensee  of  Station  KPRC  in  Houston,  Texas,  brought  an 
action  against  the  Commission  under  Section  402(a)  of  the  Act  to  obtain 
a  review  of  the  Commission’s  decision  and  to  enjoin  its  enforcement.  The 
theory  of  the  complaint  was  that  “though  in  form  a  quasi- judicial  opinion, 
the  interpretation  complained  of  was  intended  to  be,  and  is  in  fact,  an 
order  promulgating  a  rule  or  regulation  which  all  radio  stations,  includ¬ 
ing  plaintiff,  must  at  their  peril  obey.”  Reliance  was  placed  upon  Colum¬ 
bia  Broadcasting  System  v.  United  States,  316  U.S.  407,  which  held  the 
chain  broadcasting  regulations  reviewable. 

The  court  (a  three- judge  district  court)  held  plaintiff’s  contentions 
untenable  and  dismissed  the  suit.  The  Commission  had  not  imposed  any 
regulation  or  rule;  it  merely  gave  its  interpretation  of  what  the  law 
already  required,  and  did  not  “add  anything  either  of  substance  or  of 
sanction  to  the  law.”  While  carefully  refraining  from  passing  on  the 
merits  of  the  case,  the  court  nevertheless  indicated  some  doubt  as  to  the 
validity  of  the  Commission’s  holding  that  the  congressional  prohibition 
of  censorship  of  political  broadcasts  immunized  broadcasters  from  liabil¬ 
ity  for  defamation,  saying  that 

“Indeed,  in  the  uncertain  and  doubtful  state  of  the  law  as  to  the  intent  of 
Congress,  in  enacting  the  section  to  exclude  the  operation  of  libel  laws,  we  think 
it  judicially  inconceivable  that  the  Commission  .  .  .  could,  with  considerations 
of  fair  play  and  just  administration  in  mind,  have  so  ordered.” 

The  court  said  that  it  was  doubtful  whether  the  Commission  had  the 
power  to  lay  down  a  binding  rule  or  regulation  of  the  nature  of  that  ex¬ 
pressed  in  its  opinion.^ 

The  court  made  no  mention  of  the  Administrative  Procedure  Act 
although  it  had  been  cited  in  the  complaint  and  in  memoranda.  Like 
many  other  questions  arising  under  that  act,  its  effect  in  the  circumstances 
of  the  present  case  is  a  matter  of  conjecture.  Section  10(a)  of  the  Act 
provides  that  “Any  person  suffering  legal  wrong  because  of  any  agency 
action,  or  adversely  affected  or  aggrieved  by  such  action  within  the  mean¬ 
ing  of  any  relevant  statute,  shall  be  entitled  to  judicial  review  thereof.” 
Section  2(g)  defines  “Agency  action”  as  including  “the  w’hole  or  any 
part  of  every  agency  rule,  order,  license,  sanction,  relief,  or  the  equivalent 
or  denial  thereof.  .  .  Section  2(c)  defines  “Rule”  as  “the  wdiole  or  any 
part  of  any  agency  statement  of  general  or  particular  applicability  and 
future  effect  designed  to  implement,  interpret,  or  prescribe  law  or  policy. 
.  .  The  court  expressly  held  that  the  Commission’s  opinion  was  not 

^  The  actual  question  before  the  court  was  as  to  the  validity  of  the  Commission’s 
holding  that  broadcasters  are  prohibited  by  8316  from  censoring  political  broadcasts 
even  to  eliminate  libelous  material.  Presumably  the  broadcaster  would  not  object 
to  really  being  immunized  from  responsibility  for  defamatory  remarks  made  during 
political  broadcasts.  But  the  two  questions  cannot  be  treated  in  separate  compart¬ 
ments;  at  least  for  the  two  members  of  the  Commission  who  concurred  in  the  hold¬ 
ing  that  broadcasters  would  not  be  civilly  liable  for  defamatory  statements  made 
under  the  aegis  of  8315,  the  two  issues  are  closely  related. 
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an  “order”  and  indicated  that  it  was  not  a  “sanction”;  *  clearly  it  is  not 
a  “license”  or  “relief”;  *  but  is  it  a  “rule”?  The  court  held  that  it  was  not, 
but  its  attention  was  not  directed  to  the  broad  and  inclusive  language  of 
Section  2(c),  which  certainly  seems  to  cover  the  action  of  the  Commission. 
But  even  if  the  Commission’s  interpretation  of  §315  were  regarded  as 
a  “rule,”  we  are  brought  back  again  to  the  requirement  that  the  plaintiff 
have  suffered  “legal  wrong”  because  of  its  adoption.  While  the  court 
did  not  go  into  this  point,  it  seems  altogether  unlikely  that  plaintiff  could 
have  been  regarded  as  having  suffered  “legal  wrong.”  * 

No  appeal  was  taken  from  the  decision. 

Taxation— Imposition  of  State  Franchise  Tax  on  Business  of  Broadcasting 
Station  (Albuquerque  Broadcasting  Co.  v.  Bureau  of  Revenue  of  State 
of  New  Mexico,  N.M.  Dist.  Ct.,  August,  1948,  4  R.R.  2039). 

This  case  was  previously  appealed  to  the  Supreme  Court  of  New 
Mexico,  which  held  that  revenue  received  by  a  New  Mexico  station  from 
the  sale  of  time  for  programs  originating  outside  the  state  and  for  “na¬ 
tional  spot  advertising”  transcriptions  was  not  subject  to  a  New  Mexico 
privilege  tax  measured  by  a  percentage  of  gross  receipts  but  that  “local 
advertising  broadcasts”  were  subject  to  the  tax  even  though  they  were 
heard  by  persons  outside  the  state.  51  N.M.  332,  184  P.(2d)  416  (1947). 
The  court  remanded  the  case  for  “a  determination  of  the  amount  paid  on 
local  broadcasting.”  On  the  second  trial,  however,  the  trial  court  per¬ 
mitted  the  plaintiff  broadcaster  to  introduce  evidence  to  show  that  the 
so-called  local  broadcasts  were  in  fact  interstate  commerce,  “at  least  to  a 
considerable  extent.”  Since  the  court  was  unable  to  determine  with  any 
accuracy  what  business  originating  in  the  local  studio  was  interstate  and 
what  was  intrastate,  it  ordered  a  refund  of  all  taxes  paid  by  the  plaintiff. 
The  only  solution  the  court  could  see  was  a  clarification  of  the  statute 
by  the  legislature,  in  order  that  there  might  be  an  equitable  apportion¬ 
ment  of  the  tax  between  interstate  and  intrastate  advertising  business. 
The  court  commented  that  “This  could  be  worked  out  by  formula,  such  as 
has  been  adopted  in  various  other  states.” 


‘“‘Sanction’  includes  the  whole  or  part  of  any  agency  (1)  prohibition,  require¬ 
ment,  limitation,  or  other  condition  affecting  the  freedom  of  any  person;  (2)  with¬ 
holding  of  relief;  (3)  imposition  of  any  form  of  penalty  or  fine;  ...  or  (7)  taking 
of  other  compulsory  or  restrictive  action.”  Administrative  Procedure  Act,  §2(f). 

*  “  ‘Relief’  includes  the  whole  or  part  of  any  agency  (1)  grant  of  money,  assistance, 
license,  authority,  exemption,  exception,  privilege,  or  remedy;  (2)  recognition  of  any 
claim,  right,  immunity,  privilege,  exemption,  or  exception;  or  (3)  taking  of  any 
other  action  upon  the  application  or  petition  of,  or  beneficial  to,  any  person.”  Ibid. 

The  present  case  is  clearly  distinguishable  from  Hearst  Radio,  Inc.  v.  F.C5.C.,  167 
F.  (2d)  ^5  (App.  D.C.  1648)  where  the  court  held  that  plaintiff  had  suffered  legal 
wrong  if  statements  about  its  station  in  the  “Blue  Book”  were  false  in  fact,  but  that 
publication  of  the  Blue  Book  was  not  an  “agency  action”  and  hence  not  reviewable. 

*  In  addition,  it  seems  clear  that  the  venue  would  have  been  wrong  if  the  action 
were  i^arded  as  brought  under  the  Administrative  Procedure  Act  and  the  general 
jurisdictional  statutes  rather  than  under  the  Urgent  Deficiencies  Act  and  §402(a). 
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Telephone  Companies— Reasonableness  of  Tariffs— Respective  Jurisdic* 
tion  of  Courts  and  Commission— Television  (Philco  Corp.  v.  American 
Telephone  and  Telegraph  Co.,  E.D.Pa.,  Sept.  27,  1948,  4  R.R.  2053). 

A.T.&T.’s  tariff  covering  intercity  transmission  of  television  pro¬ 
grams  contains  a  provision  permitting  N.B.C.  to  connect  its  channels 
with  A.T.&T.’s  channels  at  New  York  City,  “provided  such  interconnec¬ 
tion  will  not  result  in  the  connection,  either  directly  or  indirectly,  of  the 
interexchange  channels  of  the  Telephone  Company  with  interexchange 
channels  of  others.”  Philco  has  its  own  private  relay  link  between  its  sta¬ 
tion,  WPTZ,  in  Philadelphia,  and  N^B.C.'s  New  York  studio.  A.T.&T. 
refused  to  accept  programs  from  N.B.C.  at  New  York  for  transmission 
over  its  facilities  if  such  programs  came  from  or  were  intended  to  go  to 
WPTZ  over  the  Philco  relay.  Philco  brought  suit  for  an  injunction. 

Chief  Judge  Kirkpatrick  held  that  the  question  was  one  of  the  fairness 
or  reasonableness  of  the  provision  of  A.T.&T. 's  tariff  and  therefore  fell 
within  the  exclusive  primary  jurisdiction  of  the  Commission.  The  court 
said  that  it  would  have  jurisdiction  to  enjoin  acts  in  accordance  with 
a  tariff  only  if  the  tariff  provision  was  illegal  for  some  reason  other  than 
unfairness,  unreasonableness  or  discrimination.  As  examples,  the  court 
referred  to  cases  where  the  regulation  was  plainly  beyond  the  statutory 
authority  of  the  utility  to  adopt  and  of  the  Commission  to  approve,  as 
where  under  the  guise  of  regulating  service  the  utility  undertakes  to 
regulate  the  business  of  the  subscriber  or  of  third  parties ;  where  the  regu¬ 
lation  had  been  adopted  to  serve  a  purpose  having  nothing  to  do  with  the 
utility’s  business  or  services,  or  where  the  regulation  was  a  clear  violation 
of  statute.  Refusal  to  furnish  service  on  the  basis  of  an  unreasonable 
regulation  is  a  violation  of  the  Communications  Act  but  does  not  justify 
court  intervention. 

The  court  accepted  Philco’s  argument  that  the  question  presented 
was  whether  a  telephone  company  can  base  a  refusal  to  accept  television 
programs  for  transmission  solely  upon  the  origin  or  destination  of  such 
programs,  but  did  not  agree  with  its  assertion  that  whether  or  not  such 
a  program  travels  over  a  private  communications  system  can  have  no 
effect  upon  the  carrier  service  asked  of  the  telephone  company  or  the  cost 
of  rendering  such  service.  This,  he  said,  called  for  a  determination  of 
fact  by  the  Commission  which  could  be  made  in  a  proceeding  already 
pending  before  the  agency  in  which  Philco  had  intervened. 
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Television— Property  Rights— Public  Showing  of  Telecast  (Joe  Louis  et  al. 
V.  Broadwood  Hotel,  et  al.,  and  v.  Lawndale  Theatre,  et  al.,  Pennsyl¬ 
vania  Court  of  Common  Pleas,  June  23-24,  1948).* 

The  question  of  property  rights  in  television  broadcasts  (one  of  the 
subjects  in  the  essay  contest  being  sponsored  by  the  Association)  was  in¬ 
terestingly  presented  in  several  cases  arising  out  of  the  Louis-Walcott 
fight  in  June,  1948.*  In  the  Broadwood  Hotel  case  the  hotel  advertised 
that  it  would  present  a  large  screen  broadcast  of  the  fight  in  its  ball¬ 
room.  Reservations  were  required  and  a  $2.50  minimum  was  specified. 
The  Lawndale  Theatre  advertised  a  showing  of  the  fight  “televised  on 
life-size  screen”  in  addition  to  its  regular  program.  Injunction  actions 
were  brought  by  Louis,  Walcott,  the  Madison  Square  Garden  Corpora¬ 
tion,  Twentieth  Century  Sporting  Club,  Gillette  Safety  Razor  Company 
(the  sponsor  of  the  telecast).  National  Broadcasting  Company  and  Philco 
Television  Broadcasting  Corporation,  a  licensee  of  a  Philadelphia  tele¬ 
vision  station.  The  complaints  alleged  that  the  broadcast  was  being  made 
solely  for  the  benefit  of  the  owners  of  television  receiving  sets  of  the  type 
ordinarily  used  in  homes  and  was  not  being  made  for  commercial  use  by 
any  persons  not  so  authorized  by  the  plaintiffs ;  that  one  Philadelphia  thea¬ 
tre  had  been  licensed  to  exhibit  the  telecast  but  that  no  other  theatre 
or  place  of  public  entertainment  in  Philadelphia  had  been  so  authorized ; 
and  that  one  or  more  of  the  plaintiffs  had  property  rights  in  the  television 
pictures  of  the  boxing  match,  in  the  literary  property  consisting  of  the 
description  of  the  event,  in  the  visible  reproduction  of  the  likenesses  of 
Louis  and  Walcott  and  the  use  of  their  names,  in  the  technical  contribu¬ 
tions  of  the  broadcasters  necessary  to  the  broadcast,  in  the  continuity  of 
reception  by  the  listening  audiences  of  the  broadcasters,  and  in  the  ad¬ 
mission  charges  or  gate  receipts.  It  was  charged  that  the  unauthorized 
use  by  defendants  of  the  broadcast  would  constitute 

“a.  a  wrongful  and  unconscionable  use  by  the  defendants  of  plain¬ 
tiffs’  property  and  property  rights; 

“b.  a  violation  of  the  plaintiffs’  common  law  property  rights  in  and 
to  said  television  broadcast; 

“c.  a  violation  of  the  notice  to  be  made  prior  to  the  television  broad¬ 
cast  regarding  the  noncommercial  use  thereof; 


*  As  this  issue  of  the  Journal  was  about  to  ro  to  press  the  September  1948  issue 
of  the  Columbia  Law  Review  appeared,  containing  an  article  by  David  M.  Solinger, 
Esq.,  on  “Unauthorized  Uses  of  Television  Broadcasts”  (48  Col.  L.  Rev.  848).  The 
article  will  be  reviewed  in  the  December  issue  of  the  Journal. 

*  While  no  written  decisions  were  handed  down  in  any  of  the  cases,  the  pleadings 
and  decrees  and  the  colloquy  between  counsel  and  the  court  in  the  Philadelphia  cases 
have  been  reprinted  in  a  72-page  pamphlet  which  includes  also  the  pleadings  and 
decrees  in  Louis  et  al,  v.  California  Productions  et  al,.  New  York  Supreme  Court, 
and  in  Twentieth  Century  Sporting  Club,  Inc.  et  al.  v.  Massachusetts  Charitable 
Mechanic  Assn,  et  al.,  Massachusetts  Superior  Court,  in  each  of  which  c£«es  prelimi- 
naiy  injunctions  or  restraining  orders  were  issued.  The  editor  is  indebted  to  Robert 
P.  Myers,  Esq.,  of  the  National  Broadcasting  Company,  for  a  copy  of  this  pamphlet. 
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“d.  unfair  competition  with  the  plaintiffs  in  that  it  is  a  wrongful 
and  unlawful  appropriation  of  plaintiffs’  property  rights  in  the  perform¬ 
ance  of  the  plaintiffs,  Joe  Louis  and  Joe  Walcott;  a  wrongful  appropria¬ 
tion  of  the  plaintiffs’  interest  and  property  rights  in  connection  with  their 
respective  businesses  of  exhibiting  and  promoting  boxing  matches,  causing 
television  broadcasts  to  be  made  thereof  and  otherwise  disposing  of  and 
obtaining  the  benefits  from  the  various  rights  of  the  plaintiffs  therein, 
and  a  wrongful  and  unlawful  interference  with  the  plaintiffs’  ability  to 
make  contractual  engagements  in  connection  with  their  businesses; 

“e.  unfair  competition  with  the  plaintiffs.  National,  Gillette  and 
Philco,  in  that  it  is  a  wrongful  and  unlawful  appropriation  of  said  plain¬ 
tiffs’  property  rights  in  the  television  broadcast  of  such  boxing  match ; 

“f.  unfair  competition  with  the  plaintiffs  in  that  it  prevents  them 
from  making  exclusive  contracts  for  their  respective  names,  pictures  and 
services ;  it  unlawfully  interferes  with  and  exploits  their  names  and  their 
good  will  in  the  operation  of  their  businesses;  it  narrows  their  field  of 
lucrative  return ;  it  constitutes  a  wrongful  appropriation  of  the  rights  and 
interests  of  the  plaintiffs  acquired  by  them  by  the  expenditure  of  labor, 
capital  and  skill ; 

“g.  an  unlawful  use  of  said  plaintiffs’  names,  pictures  and  person¬ 
alities  ; 

“h.  a  violation  of  the  plaintiffs’  right  of  privacy.”* 

Preliminary  injunctions  were  issued  against  both  defendants.  The 
hotel  was  originally  enjoined  from  using,  exhibiting  or  broadcasting  the 
telecast  in  any  manner,  but  the  injunction  was  subsequently  modified 
to  permit  showing  of  the  broadcast  on  a  standard  screen  no  larger  than 
183c24"  without  admission  charge  or  minimum  or  other  charges  different 
from  ordinary  practice.  The  theatre  was  enjoined  from  showing  the 
telecast  in  any  manner. 

In  his  oral  argument,  plaintiffs’  counsel  relied  strongly  on  Herbert  v. 
Shanley  Co.,  242  U.S.  591  (1917),  which  held  that  the  performance  of  a 
copyrighted  musical  composition  in  a  restaurant  or  hotel  dining  room  for 
the  entertainment  of  diners,  even  though  no  charge  was  made  for  admis¬ 
sion  to  hear  it,  was  an  infringement  of  the  author’s  copyright,  and  upon 
several  cases  involving  radio  broadcasts.®  The  court,  while  regarding  the 
Herbert  case  as  controlling,  held  that  the  hotel  would  not  be  enjoined 
from  showing  the  fight  on  a  standard-size  screen,  if  no  admission,  cover 
or  minimum  charge  was  made.  A  cover  charge  was  regarded  as  the  same 
as  an  admission,  but  the  court  pointed  out  that  almost  every  taproom 


*  In  the  Boston  case  it  was  also  alleged  that  the  defendants  were  violating  §605 
of  the  Communications  Act,  prohibiting  unauthorized  publication  of  communications. 

•Pittsburgh  Athletic  Club  v.  KQV  Broadcasting  Co.,  24  F.  Su^.  490  (WJ!).Pa. 
1938) ;  Twentieth  Century  Sporting  Club,  Inc.  v.  Transradio  Press  &rvice,  Inc.,  165 
N.  Y.  Misc.  71,  300  N.YS.  IW  (1937) ;  Mutual  Broadcasting  System  v.  Muzak  Corp,, 
177  Misc.  489,  30  N.YS.  (2d)  419  (1941);  see  also  Waring  v.  WDAS  Broadcasting 
Station,  Inc.,  327  Pa.  433  (1937) 
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in  Philadelphia  was  planning  to  show  the  fight  and  that  plaintiffs  had  not 
objected  to  this.*  On  the  second  hearing,  the  court  emphasized  the  fact 
that  the  hotel  had  advertised  that  a  large  screen  would  be  used,  saying: 

.  .  it  seems  to  me  that  this  condition  has  prevailed  so  long  with  television  sets 
being  used  and  the  pictures  exhibited  in  commercial  establishments  such  as 
restaurants  and  taprooms,  that  you  are  not  violating  the  law  as  long  as  it  is 
regular  television,  but  when  you  increase  the  size  of  the  picture,  I  think  it  is  an 
absolute  violation.  .  .  .  When  you  start  to  blow  it  up  you  are  making  a  moving 
picture  out  of  it.  .  .  .  Blowing  it  up  I  think  is  an  absolute  violation.  .  .  .” 

The  court  was  considerably  more  harsh  with  the  motion  picture  thea¬ 
tre  and  refused  to  permit  it  to  show  the  telecast  at  all,  even  though  coun¬ 
sel  indicated  that  no  charge  would  be  made  and  that  the  public  would 
be  admitted  free  after  the  conclusion  of  the  regular  motion-picture  show. 
The  court  said  that 

“.  .  .  I  am  not  going  to  permit  it  in  a  moving  picture  theatre.  It  is  simply  an 
attraction.  ...  I  don’t  think  the  purpose  is  honest.  You  are  going  to  commer¬ 
cialize  the  product  of  somebody  else  for  your  own  benefit.  A  come-on  to  increase 
the  attendance.  ...  I  don’t  think  you  have  any  right  to  show  these  things 
in  a  motion  picture  theatre.” 

Trade  Marks  and  Trade  Names— Unfair  Competition— Equitable  Relief 
(Lone  Ranger,  Inc.  v.  Currey  et  al.,  M.D.Pa.,  July  28,  1948,  79  F.  Supp. 
190). 

“The  use  of  a  term  which  has  attained  a  clear  secondary  meaning 
associated  with  a  radio  program  will  be  enjoined  as  presumptively  fraud¬ 
ulent  where  the  defendant  with  knowledge  of  the  plaintiff's  activities 
under  such  a  term  appropriates  the  term  for  his  own  use  in  a  closely 
related  field,  and  creates  confusion  in  the  public  mind.  .  .  .  The  law  of 
unfair  competition  protects  trade  names  used  in  radio  broadcasting 
against  unfair  simulation.  These  are  distinctly  radio  trade  names,  ex¬ 
ploited  and  enhanced  by  radio  broadcasting  by  means  of  which  they  have 
acquired  their  secondary  meaning.”  Defendant  was  enjoined  from  using 
the  words  “Lone  Ranger”  either  alone  or  in  conjunction  with  other  words 
or  symbols. 

‘“The  Court:  They  are  not  asking  to  close  up  all  the  barrooms  in  Philadelphia. 
They  seem  to  be  the  principal  television  customers  these  days.  Takes  you  ten  days 
to  get  one  installed  in  a  private  home  and  two  hours  in  a  taproom.  ^  it  must  be 
a  profitable  business.  You  are  not  objecting  where  there  is  no  charge? 

“Mr.  Dechert  (counsel  for  plaintiffs) :  Not  in  this  proceeding,  no.  .  .  .” 
Subsequently,  Mr.  Dechert  stated  that  “Of  course,  we  do  not  have  other  tap- 
rooms  before  the  court.  The  reason  we  haven’t  is  that  they  did  not  commit  this 
type  of  flagrant  act”  (i.e.,  advertising  and  charging  a  minimum). 
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Recent  Commission  Decisions 

Practice  and  Procedure— Conditional  Grant  of  Television  Application 
(Midland  Broadcasting  Co.,  4  R.R.  707). 

Five  applications  for  the  three  available  television  channels  in 
Kansas  City  had  been  consolidated  for  hearing,  and  a  sixth  application 
was  on  file.  One  of  the  pending  applicants  requested  a  conditional  grant 
of  its  application  under  §1.385(e)(2)  of  the  Commission’s  Rules,  Peti¬ 
tioner  alleged  that  it  was  experienced  in  television  programming  and  had 
personnel  and  equipment  available  w'hich  would  enable  it  to  commence 
operation  within  a  short  time.  No  facta  were  alleged  showing  a  need  for 
immediate  institution  of  television  service  in  Kansas  City,  and  the  one  , 
station  already  authorized  was  expected  to  go  on  the  air  shortly.  | 

The  Commission  denied  the  application,  saying  that  it  w'as  “not 
prepared  at  this  time  to  institute  a  general  policy  of  making  conditional  \ 
grants  of  TV  applications  in  order  to  provide  TV  service  in  areas  where 
comparative  hearings  are  pending  prior  to  the  conclusion  of  such  hear¬ 
ings.”  While  this  procedure  might  bring  television  service  to  certain  areas 
at  a  relatively  early  date,  it  was  more  likely  that  it  “would  merely  bring  a 
rash  of  petitions  for  conditional  grants  from  all,  or  substantially  all,  ap-  1 
plicants  in  pending  comparative  hearings,  which  would  make  it  impossi¬ 
ble  for  the  Commission  to  make  any  conditional  grants  without  first 
hearing  the  merits  of  the  competing  requests,”  Further,  the  conditional 
grantee  would  be  given  an  undue  advantage  in  making  its  comparative 
case  in  the  ensuing  hearing,  since  it  could  point  to  performance  rather 
than  promise  of  performance.  A  conditional  grant  is  purely  discretionary. 

Practice  and  Procedure— Defective  Applications  (Radio  Television  of  Balti¬ 
more,  Inc.,  4  R.R.  649). 

Commonwealth  Broadcasting  Corporation  filed  an  application  for  day¬ 
time-only  use  of  1010  kc,  and  later  amended  to  request  unlimited-time 
use.  Radio  Television  of  Baltimore,  Inc.,  another  applicant  for  daytime- 
only  use  of  1010  kc,  opposed  consideration  of  Commonwealth’s  applica¬ 
tion  in  a  consolidated  hearing  on  the  ground  that  nighttime  use  of  1010 
kc  by  a  station  less  than  650  miles  from  the  Canadian  border  was  pro¬ 
hibited  by  NARBA.  Commonw^ealth  contended  that  its  application  did 
not  violate  NARBA,  and  that  in  any  event  the  matter  could  properly 
be  determined  only  after  hearing.  A  consolidated  hearing  was  had  and 
Commonwealth’s  application  was  proposed  to  be  denied  because  of  the 
conflict  with  NARBA.^  Commonwealth  then  moved  for  a  waiver  of 
§1.365 (a)  of  the  Rules  and  for  leave  to  amend  to  specify  daytime-only 
operation.  It  contended  that  since  its  application  had  been  designated 
for  consolidated  hearing,  it  had  “every  reason  to  expect  that  its  appli- 

^Thia  decision  was  subsequently  made  final.  4  R.R.  137,  after  Commonwealth 
had  withdrawn  its  exceptions,  4  R.R.  807,  and  §1.363  was  waived  to  permit  Common¬ 
wealth  to  apply  for  1410  kc,  4  R.R.  808. 


cation  was  in  proper  shape  to  be  considered  upon  its  merits”  and  that 
fairness  required  that  it  be  given  an  opportunity  to  revert  to  a  daytime- 
only  application.  The  Commission  denied  the  relief  sought.  It  is  the 
Commission’s  practice  to  dismiss  applications  requesting  facilities  which 
are  not  provided  for  by  the  Commission’s  Rules  or  in  conflict  therewith; 
but,  in  view  of  the  provisions  of  §309 (a)  of  the  Act,  when  an  applicant 
nevertheless  insists  upon  consideration  of  such  a  defective  application 
the  Commission  will  afford  him  a  hearing  and  consider  the  merits.  That 
procedure  was  followed  in  the  instant  case.  Section  1.365(a)  of  the  Rules 
prohibits  substantive  amendments  after  issuance  of  a  proposed  decision, 
and  for  the  same  reason  the  Commission  could  not  on  its  own  motion 
have  modified  the  applicant’s  proposal  to  daytime-only  and  given  it 
comparative  consideration.* 

Practice  and  Procedure— Dismissal  of  Application  without  Prejudice- 
Payment  of  Consideration  (Hanover  Broadcasting  Co.,  Inc.,  4  R.R.  523; 
Four  States  Broadcasters,  Inc.,  4  R.R.  640). 

It  is  not  in  the  public  interest  to  permit  dismissal  of  applications 
without  prejudice  where  money  is  paid  in  connection  with  such  a  dismis¬ 
sal,  when  the  amount  paid  is  in  excess  of  the  value  of  any  material,  equip¬ 
ment,  or  services  received  by  the  party  paying  the  money.  It  appearing 
that  the  applicant  does  not  desire  to  prosecute  its  application  further, 
dismissal  with  prejudice  will  be  ordered,  and  this  is  not  a  denial  without 
a  hearing  in  violation  of  §309  of  the  Act.®  While  this  ruling  may  repre¬ 
sent  a  change  in  Commission  policy,  it  does  not  for  that  reason  constitute 
“rule-making”  rather  than  “adjudication”. 

Practice  and  Procedure— Enlargement  of  Issues— Rule  against  Multiple 
Applications  (Grand  Haven  Broadcasting  Co.,  4  R.R.  645;  All-Oklahoma 
Broadcasting  Co.,  4  R.R.  709;  Belleville  News-Democrat,  4  R.R.  711). 

The  “spirit  and  purpose”  of  §1.364  of  the  Rules,  barring  multiple 
applications,  militates  against  enlargement  of  the  issues  in  a  comparative 
hearing,  on  motion  of  one  applicant,  in  order  to  show  the  availability  of 
another  frequency  for  the  other  applicant,  even  though  the  latter  does 
not  request  the  Commission  to  consider  its  application  for  both  frequen¬ 
cies  but  strongly  opposes  such  consideration. 

This  holding  was  not  necessary  to  the  decision  in  any  of  the  cases, 

‘Query  whether  the  Commission  could  have  modified  the  proposal  on  its  own 
motion  in  any  case.  Cf.  Commonwealth  Broadcasting  Corp.,  3  R.R.  1004;  Lubbock 
County  Broadcasting  Co.,  4  R.R.  493. 

•The  petitioner  contended  that  the  Commission’s  action  was  contrary  to  the 
decision  in  Ashbacker  v.  F.C.C.,  326  UB.  327  (1945).  The  Commission  held  that  it 
was  not.  The  relevancy  of  the  Ashbacker  case,  however,  is  not  apparent;  it  merely 
interpreted  the  statutory  requirement  of  a  hearing  in  a  different  context.  It  is  the 
statute,  not  the  Ashbacker  case,  that  requires  a  hearing  before  denial. 
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since  there  were  other  grounds  for  denying  enlargement  of  the  issues, 
and  seems  a  rather  strained  construction  of  the  language  of  §1.364.  The 
multiple  application  rule  has  been  in  effect  for  ten  years  or  more,  but 
this  construction  of  it  does  not  seem  to  have  previously  occurred  to  the 
Commission.* 


Practice  and  Procedure— Enlargement  of  Issues— Television  Time>Sharing 
(Lehigh  Valley  Broadcasting  Co.,  4  R.R.  705). 

Enlargement  of  the  issues  in  a  proceeding  on  applications  for  tele¬ 
vision  construction  permits  will  not  be  granted  to  include  an  issue  as 
to  whether  the  public  interest  would  be  served  by  a  grant  to  two  of  the 
applicants  on  a  time-sharing  basis,  since  this  would  be  contrary  to  the 
multiple-application  rule  and  to  the  provisions  of  §3.661  (c)  requiring 
the  filing  of  time-sharing  agreements  with  an  application. 


Practice  and  Procedure— Transfer  of  Control— Denial  of  Competing  Ap¬ 
plication  without  Hearing  (J.  E.  Rodman,  4  R.R.  714). 

A  competing  application  for  transfer  of  control  of  a  broadcast  sta¬ 
tion  under  the  Avco  Rule  (§1.321)  may  be  denied  without  hearing  and 
the  original  application  granted  if  the  Commission  is  satisfied  that  the 
original  applicant  is  better  qualified  than  the  competing  applicant.  Peti¬ 
tion  for  reconsideration  and  for  consolidated  hearing  was  denied.  Chair¬ 
man  Coy  voting  for  a  grant  of  the  petition  and  Commissioners  Jones, 
Sterling  and  Hennock  not  participating. 

Radio  Stations— Applications— Denial  of  Application  of  Newspaper  Owner 
(Fostoria  Broadcasting  Co.,  et  al.,  3  R.R.  2014a). 

Newspaper  ownership  of  course  does  not  disqualify  an  applicant, 
but  it  is  a  factor  which  the  Commission  takes  into  account  on  the  theory 
that  diversification  of  control  of  media  of  mass  communication  and  avoid¬ 
ance  of  monopoly  of  the  avenues  of  communicating  fact  and  opinion  are 
desirable.  In  the  instant  case  the  Commission  held  the  Mansfield  Journal 
Company  and  the  Lorain  Journal  Company  disqualified  to  become  li¬ 
censees  because  of  the  practices  which  the  Commission  found  the  com¬ 
panies  had  engaged  in  in  connection  with  publication  of  their  new’spapers. 
The  Commission  found  that  the  Mansfield  Journal  Company  had  har¬ 
assed  local  merchants  to  prevent  their  using  the  existing  Mansfield  station 
as  an  advertising  medium,  had  used  its  position  as  the  only  newspaper 
in  the  community  to  attempt  to  coerce  merchants  into  entering  into  ex¬ 
clusive  advertising  contracts,  and  had  generally  attempted  to  suppress 
competition  and  establish  a  monopoly  in  the  field  of  local  advertising. 
The  Commission  found  further  that  the  newspaper  had  consistently  fought 
the  local  radio  station,  refusing  to  carry  its  program  log,  refusing  ad¬ 
vertising  from  the  station  or  from  merchants  desiring  to  mention  the 


i 


Cf.  James  0.  Howton,  2  F.C.C.  68  (1935). 
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station,  and  suppressing  legitimate  news  about  the  station.  This,  the 
Commission  thought,  showed  a  desire  to  stifle  fair  competition  and  a  lack 
of  concern  for  the  listening  public.  Since  the  Lorain  Journal  Company 
was  under  common  control  it  was  felt  to  be  tarred  with  the  same  brush. 

Commissioners  Webster  and  Hennock  did  not  participate.  Commis¬ 
sioners  Jones  and  Sterling  dissented.  They  did  not  feel  that  the  charges 
against  the  newspapers  had  been  established  by  the  evidence.  The  com¬ 
petitive  practices  of  the  applicant  they  felt  to  be  within  the  realm  of 
normal  conduct  of  a  private  business  enterprise;  they  saw  no  reason  to 
conclude  that  they  would  be  carried  over  into  the  operation  of  the  pro¬ 
posed  broadcast  stations. 

Telegraph  Companies— Practice  and  Procedure  (In  the  Matter  of  RCA 
Communications,  Inc.,  et  al..  Docket  No.  8990,  Aug.  4,  1948). 

The  emergence  of  the  new  State  of  Israel  has  had  an  effect  even  on 
F.C.C.  procedure.  Mackay  Radio  &  Telegraph  Company,  Inc.,  had  been 
authorized  by  the  Report  and  Order  in  the  British  Commonwealth 
Circuits  case  (Docket  Nos.  7094  and  7412)  to  communicate  with  “Pales¬ 
tine”.  The  application  of  RCA  Communications,  Inc.  to  communicate 
with  Palestine  was  denied.  A  few  months  later  RCAC  filed  an  applica¬ 
tion  for  modification  of  license  to  add  Tel  Aviv,  Palestine,  as  a  point  of 
communication  and  the  Jewish  Agency  for  Palestine  as  the  operating 
agency.  The  next  day  Mackay  filed  an  application  for  modification  so 
as  to  authorize  the  same  communication  requested  by  RCAC.  The  Com¬ 
mission  a  week  later  granted  Mackay’s  application,  granted  RCAC  a 
special  temporary  authorization  and  set  its  application  down  for  hearing. 
RCAC  moved  for  reconsideration  and  for  a  consolidated  hearing,  contend¬ 
ing  that  the  two  applications  were  mutually  exclusive  and  that  the  Com¬ 
mission  had  violated  the  rule  of  the  Ashbacker  case.  The  Commission 
denied  RCAC’s  petition.  Its  action  granting  Mackay’s  application  was 
merely  a  modification  of  an  existing  authorization  so  as  to  designate  a 
specific  point  of  communication  and  foreign  correspondent  in  an  area 
already  authorized  to  Mackay.  The  Commission  had  intended  in  its 
order  in  the  British  Commonwealth  Circuits  caqe  to  award  Mackay  the 
entire  geographical  area  then  known  as  Palestine,  and  the  subsequent 
carving-out  of  the  State  of  Israel  did  not  affect  this.  RCAC’s  application 
might  have  been  dismissed  as  repetitious,  but  the  Commission  in  its 
discretion  had  not  done  this  because  of  the  change  in  circumstances,  the 
British  withdrawal  from  Palestine  having  apparently  freed  that  area 
from  the  “one  circuit”  limitation  of  the  Bermuda  Telecommunications 
Agreement.  But  RCAC  and  Mackay  having  had  a  full  comparative 
hearing  in  the  British  Commonwealth  Circuits  case,  there  was  no  oc¬ 
casion  for  a  retrying  of  Mackay’s  application.  Since  the  grant  to  Mackay 
was  merely  a  modification  of  the  previous  grant,  there  was  no  necessity 
for  the  Commission  to  make  a  formalistic  repetition  of  the  findings  of 
public  interest,  convenience  or  necessity. 


L 
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Cases  Pending  in  the  Courts 

Federal  Broadcasting  System,  Inc.  v.  American  Broadcasting  Co.,  Inc., 
et  al.,  U.S.  Supreme  Court,  October  Term,  1948,  No.  140. 

The  decision  of  the  Circuit  Court  of  Appeals  for  the  Second  Circuit 
in  this  case  was  digested  in  the  June  issue  of  the  Journal  (9  F.C.  Bab  J. 
50).  The  petitioner  contends  that  the  court  erred  in  holding  (1)  that  the 
four  national  networks  do  not  violate  the  anti-trust  laws  by  fixing  the 
price  which  a  broadcast  station  shall  charge  national  advertisers  who 
purchase  broadcast  time  over  the  station’s  facilities;  (2)  that  the  net¬ 
works  do  not  violate  the  anti-trust  laws  by  engaging  in  a  series  of 
exclusive  arrangements  which  require  national  advertisers  to  deal  ex¬ 
clusively  with  their  respective  affiliated  stations  with  the  purpose  and 
effect  of  excluding  unaffiliated  stations  from  all  access  to  the  national 
advertising  market;  (3)  that  the  Chain  Broadcasting  Regulations  “sanc¬ 
tion  the  price-fixing  and  exclusive  practices  of  the  networks”;  and  (4) 
that  the  common  pursuit  by  the  networks  of  a  uniform  course  of  dealing 
which  results  in  the  complete  exclusion  from  the  national  advertising 
market  of  unaffiliated  stations  does  not  constitute,  at  least  prima  facie,  | 
a  conspiracy  in  violation  of  the  anti-trust  laws.  ' 

Petitioner  argues  that  “not  only  did  the  Chain  Broadcasting  Regula-  i 
tions  not  sanction  the  price  fixing  or  exclusive  dealing  practices  of  the 
networks,  but,  in  fact,  were  explicitly  designed  to  preclude  network  in¬ 
dulgence  in  the  very  practices  complained  of  by  petitioner.  To  hold,  as 
the  court  below  did,  that  the  Chain  Broadcasting  Regulations  sanction 
uniform  indulgence  by  the  networks  in  the  practices  complained  of  here 
is  to  hold  that  the  Regulations  sanction  their  owm  circumvention.” 

The  Department  of  Justice,  appearing  amicus  curiae,  urges  granting 
of  the  petition.  In  a  five-page  memorandum,  the  Government  argues  that 
the  case  is  not  governed  by  the  principle  against  reviewing  interlocutory 
orders  because  the  expressions  as  to  substantive  law  contained  in  the 
Court  of  Appeals’  decision  will  be  controlling  at  the  trial.  The  decision 
of  the  lower  court  is  said  to  involve  a  misconception  of  the  Chain  Broad¬ 
casting  Regulations  inasmuch  as  the  Commission  has  no  power  to  sanc¬ 
tion  practices  in  violation  of  the  anti-trust  laws,  did  not  in  fact  “sanction” 
anything  in  the  Regulations  since  the  Commission  has  no  direct  authority 
over  networks  as  such,  and  in  any  event  did  not  intend  to  sanction  prac¬ 
tices  violative  of  the  anti-trust  laws.  The  brief  quotes  a  letter  from  the 
Commission  suggesting  support  of  the  petition  for  certiorari  on  the  ground 
that  “the  language  of  the  Court  of  Appeals  .  .  .  appears  to  reflect  a 
serious  misapprehension  as  to  the  intent  and  scope  of  the  Commission 
Chain  Broadcasting  Regulations.”  The  national  networks,  it  is  said, 
have  no  inherent  right  to  fix  the  rates  at  which  independent  stations  may 
offer  their  facilities  to  advertisers. 

The  petition  is  opposed  by  American  Broadcasting  Company  and 
Mutual  Broadcasting  System.  A.B.C.  in  its  brief  contends  that  the 
decision  below  does  not  call  for  review;  that  for  a  netw’ork  to  determine 
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“what  the  time  of  the  individual  station  is  worth  in  terms  of  the  pos¬ 
sibility  of  resale  to  network  customers  and  the  operation  and  welfare  of 
the  network  as  a  whole"  does  not  constitute  illegal  price-fixing;  that 
petitioner  has  not  been  excluded  from  all  access  to  the  national  adver¬ 
tising  market,  although  it  cannot  supply  the  demand  for  network  service, 
“produced  by  someone  else  with  whom  it  was  unable  to  arrive  at  a 
bargain";  and  that  no  conspiracy  was  shown.  If  the  networks  were 
required  to  submit  to  the  dictates  of  individual  stations  as  to  the  price 
to  be  paid  for  time,  A.B.C.  concludes,  an  end  would  be  put  to  the  net¬ 
works  as  independent  going  concerns.  Mutual  in  its  brief  relies  on  the 
point  that  certiorari  will  not  be  granted  to  review  the  exercise  of 
discretion  in  the  making  on  an  interlocutory  order  where  no  special 
circumstances  exist  requiring  review  prior  to  final  judgment.  No  broad 
principles  of  anti-trust  law  may  in  fact  be  found  in  the  decision  of  the 
Court  of  Appeals,  it  is  said. 

The  petition  was  filed  by  William  L.  McGovern,  Seymour  Krieger 
and  Courtney,  Krieger  and  Jorgensen.  A.B.C.  is  represented  by  Thurman 
Arnold  and  Franklin  S.  Wood,  with  Joseph  A.  McDonald  of  counsel,  and 
Mutual  by  Lauterstein  &  Brown. 

Simmons  v.  F.C.C.,  U.S.  Supreme  Court,  October  Term,  1948,  No.  232. 

The  decision  of  the  Court  of  Appeals  in  this  case  was  noted  in  the 
last  issue  of  the  Journal  (9  F.C.Bar  J.  51).  The  questions  raised  by  the 
petition  for  certiorari  now  pending  are  (1)  whether  the  Commission,  under 
the  First  Amendment  and  Section  326  of  the  Act,  may  deny  an  applica¬ 
tion  on  the  sole  ground  that  the  applicant  intends  that  substantially  all 
his  programs  during  the  most  desirable  hours  of  the  day  shall  be  of  net¬ 
work  origin,  “the  high  quality  of  such  programs  being  conceded",  and 
(2)  w'hether  the  Commission,  after  a  comparative  hearing  of  two  mutually 
exclusive  applications,  may  “then  convert  the  hearing  into  separate  ex 
parte  proceedings  through  a  decision  which  denies  one  upon  the  basis  of 
its  expected  program  structure  and  grants  the  other  upon  a  noncompara¬ 
tive  basis." 

On  the  first  point,  the  petition  contends  that  >yhat  the  Commission  did 
was  declare  that  “in  this  case  and  henceforth,  regardless  of  all  other  con¬ 
siderations,  .  .  .  the  Commission  will  reject  the  application  of  any  per¬ 
son  who  proposes  to  broadcast  a  full  network  schedule  of  programs." 
This,  the  petition  says,  is  “censorship  in  the  broadest  form."  Even  with¬ 
out  §326,  it  is  argued,  the  Commission  is  barred  by  the  First  Amendment 
from  setting  up  a  textual  evaluation  of  radio  programs  as  a  condition 
precedent  to  the  consideration  of  applications  for  licenses.  The  petition 
concedes  that  “The  radio  broadcasting  industry  is  primarily  an  enter¬ 
tainment  industry  and  it  derives  its  support  from  commercial  advertising," 
and  that  in  the  Mutual  Film  case  {Mutual  Film  Corp.  v.  Industrial  Com¬ 
mission  of  Ohio,  236  U.S.  230)  the  Supreme  Court  had  held  that  motion 
pictures  and  “all  other  shows  and  spectacles"  did  not  come  within  the 
First  Amendment,  extending  this  holding  to  advertising  matter  in  Valen- 
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tine  V.  Christensen,  316  U.S.  52,  but  argues  that  “the  position  of  radio 
broadcasting  as  a  technique  of  mass  communication  in  the  modern  world 
is  far  too  important  for  such  treatment.”  Some  weakening  of  the  Court’s 
position  on  this  matter  may  be  indicated  by  its  recent  statement  that 
“We  have  no  doubt  that  moving  pictures,  like  newspapers  and  radio,  are 
included  in  the  press  whose  freedom  is  ^aranteed  by  the  First  Amend¬ 
ment.”  {United  States  v.  Paramount  Pictures,  Inc.,  334  U.S.  131,  166). 

On  the  second  point,  petitioner  contends  that  the  Commission  has  in 
effect  evaded  the  Ashbacker  decision  {Ashbacker  Radio  Corp.  v.  F.C.C., 
326  U.S.  327)  by  holding  that  petitioner’s  program-structure  predictions 
entirely  disqualify  his  application  from  consideration,  and  denying  it 
without  comparative  consideration,  thus  “making  a  mere  formality  of  the 
comparative  hearing  which  had  taken  place.”  “The  evil,”  it  is  said, 
“was  compounded  by  the  Court’s  dismissal  of  the  appeal  under  Section 
402(b)(2)  of  the  Act  from  the  grant  of  the  [competing]  application.” 

WGAR  Broadcasting  Co.  moved  to  be  made  a  party  respondent  and 
for  dismissal  of  the  petition.  It  argues  that  petitioner  failed  to  sustain 
the  burden  of  establishing  affirmatively  compelling  reasons  in  the  public 
interest  for  displacing  WGAR  from  its  present  assignment.  The  fact 
that  WGAR  had  applied  for  an  increase  in  power  did  not  open  up  the 
frequency  for  application  to  all  comers  on  a  competitive  basis.  On  the 
censorship  issue,  WGAR  contends  that  the  Commission,  instead  of  cen¬ 
soring,  affirmed  the  essential  freedom  and  responsibility  of  a  licensee  to 
determine  for  himself  what  programs  he  shall  or  shall  not  broadcast. 

The  Commission  in  its  brief  opposing  certiorari  takes  the  position  that 
its  decision  “far  from  being  censorship  or  an  abridgement  of  free  speech, 
is,  in  essence,  merely  an  application  of  the  policy  which  was  also  embodied 
in  the  Chain  Broadcasting  Regulations  .  .  .”  Petitioner,  it  is  said,  pro¬ 
posed  to  do  unilaterally  what  he  could  not  lawfully  do  by  contract  or 
arrangement  with  the  network,  and  where  a  licensee  either  by  contractual 
arrangement  or  of  his  own  volition  ceases  to  assume  the  responsibility 
of  determining  what  programs  will  best  serve  the  interests  of  the  station’s 
listeners  he  ceases  to  operate  in  the  public  interest.  On  the  second  point, 
it  is  contended  that  comparative  consideration  is  a  meaningless  concept 
where  one  application  must  be  denied  in  any  event. 

Petitioner  is  represented  by  Paul  M.  Segal,  George  S.  Smith  and 
Philip  J.  Hennesey  and  WGAR  by  Louis  G.  Caldwell,  Donald  C.  Bcelar 
and  Percy  H.  Russell,  Jr. 

L.  B.  Wilson,  Inc.  v.  F.C.C. 

Petition  for  certiorari  was  not  filed  in  this  case,  the  time  therefor 
having  expired  in  August.* 

*  For  a  digest  of  the  holding  of  the  Court  of  Appeals  see  9  F.C.  Bar  J.  48  (June, 
1948).  It  was  not  made  clear  in  that  note  that  the  decision  was  by  a  6ve-judge 
court,  Justice  Edgerton  concurring  in  the  result  and  Justice  Prettyman  filing  a  con¬ 
curring  opinion. 
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Kentucky  Broadcasting  Corp.,  Inc.  v.  F.C.C.,  No.  9856. 

This  is  an  appeal  from  the  decision  of  the  Commission  denying  the 
application  of  Kentucky  Broadcasting  Corp.  for  improvement  of  facilities 
of  Station  WINN  and  granting  the  application  of  Mid-America  Broad¬ 
casting  Corp.,  for  a  new  station  in  Louisville.  The  original  decision  is  re¬ 
ported  at  3  R.R.  1547  and  the  memorandum  opinion  on  denial  of  rehearing 
at  4  R.R.  288. 

Appellant  had  requested  oral  argument  on  its  petition  for  rehearing, 
on  the  ground  that  those  Commissioners  who  heard  the  argument  in  the 
case  and  constituted  the  quorum  which  adopted  the  decision  were  no 
longer  all  members  of  the  Commission.  The  Commission  denied  the  re¬ 
quest  and  this  is  attacked  as  denying  appellant  a  full  and  fair  hearing 
by  a  qualified  quorum  of  the  Commission. 

Other  reasons  assigned  for  appeal  are  that  the  Commission  erred 
in  failing  to  grant  a  further  hearing  for  the  purpose  of  considering  alleged 
new  facts  and  circumstances;  that  the  findings  do  not  support  the  con¬ 
clusions  of  the  Commission ;  and  that  the  Commission  had  been  arbitrary 
and  capricious  in  failing  to  follow  its  previous  decisions  in  similar  cases 
involving  applications  for  improvement  of  facilities,  local  residence,  in¬ 
tegration  of  ownership  and  management,  etc. 

Appellant  is  represented  by  Philip  G.  Loucks,  Joseph  F.  Zias  and 
Verae  R.  Young. 

Plains  Radio  Broadcasting  Co.  v.  F.C.C.,  No.  9973. 

Appellant  in  this  case  is  the  licensee  of  Station  KFYO,  Lubbock, 
Texas,  a  250-w  station  operating  on  1340  kc.  Appellant  filed  an  applica¬ 
tion  for  a  construction  permit  to  change  to  790  kc  and  increase  operating 
power  to  5  kw.  The  application  was  consolidated  for  hearing  with  an 
application  of  Lubbock  County  Broadcasting  Company  for  a  new  sta¬ 
tion  on  790  kc,  1  kw,  at  Lubbock.  On  June  12,  1947,  the  Commission 
issued  its  final  decision  denying  appellant’s  application  and  granting  the 
application  of  Lubbock  County  Broadcasting  Company  on  condition  that 
the  latter  file  an  application  for  modification  of  construction  permit 
specifying  daytime  power  of  5  kw.  (3  R.R.  1151).  Appellant  filed  ap¬ 
plication  for  rehearing.  Subsequently,  Lubbock  County  Broadcasting 
Company  filed  a  petition  for  leave  to  amend  and  grant,  in  which  it  asked 
that  its  application  be  amended  so  as  to  designate  as  the  applicant  a 
corporation  in  which  51%  of  the  stock  would  be  owned  by  appellant, 
32%  by  the  partners  of  Lubbock  County  Broadcasting  Company  and 
17%  by  the  manager  of  KFYO.  Appellant  consented  to  the  grant  of  such 
petition.  The  Commission,  however,  denied  the  petition  and  also  denied 
rehearing  (4  R.R.  493).  In  its  Memorandum  Opinion  the  Commission 
held  that  §1.365  of  the  Rules  precluded  amendment  of  an  application  after 
a  final  decision ;  that  a  transfer  of  control  could  not  be  effectuated  through 
the  device  of  seeking  to  amend  an  application  already  granted  so  as  to 
merge  the  successful  applicant  with  an  unsuccessful  applicant  in  a  cor- 
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poration  to  be  controlled  by  the  latter ;  and  that  there  was  no  denial  of 
due  process  in  granting  an  application  on  condition  that  the  applicant 
apply  for  higher  power.  Questions  of  newspaper  ownership  and  overlap 
of  service  areas  of  stations  under  common  control  were  also  discussed. 

In  its  Statement  of  Reasons  for  Appeal,  filed  Au^st  2,  appellant 
raises  a  number  of  objections  to  the  Commission’s  decision.  The  chief 
points  relied  on  are  that  the  Commission  erred  in  granting  Lubbock  Coun¬ 
ty  5  kw  power  daytime,  although  it  had  asked  for  only  1  kw  and  had 
introduced  evidence  based  upon  a  1-kw  daytime  operation,  and  in  failing 
to  give  appellant  an  opportunity  to  be  heard  on  the  question  of  granting 
5  kw  operation  to  Lubbock  County  or  on  Lubbock  County’s  qualifications 
to  construct  and  operate  a  5-kw  station;  that  §1.365,  as  it  read  at  the 
time  the  petition  was  filed,  did  not  preclude  the  amendment  sought;  that 
§1.321  (the  Avco  Rule)  was  not  applicable  inasmuch  as  no  construction 
permit  had  been  granted ;  and  that  the  decision  is  a  denial  of  equal  pro¬ 
tection  of  the  law  insofar  as  it  denies  appellant’s  application  on  the  ground 
of  newspaper  ownership  and  overlapping  of  service  with  another  station 
owned  by  appellant.  Appellant  in  effect  contends  that  the  Commission 
was  inconsistent  in  denying  Lubbock  County’s  petition  for  leave  to  amend 
after  final  decision  but  in  effect  requiring  it  to  amend  its  application  to 
specify  5  kw. 

Appellant  is  represented  by  Clair  L.  Stout  of  Dow,  Lohnes  and  Al¬ 
bertson. 

Radio  Cincinnati,  Inc.  v.  F.C.C.,  No.  9980. 

This  appeal  raises  interesting  procedural  questions.  It  stems  from  a 
consolidated  proceeding  involving  eleven  applications  for  use  of  550  kc. 
Appellant,  one  of  the  applicants,  ^  is  licensee  of  WKRC,  Cincinnati,  now 
operating  on  550  kc  with  5  kw  power  daytime  and  1  kw  nighttime,  em¬ 
ploying  a  directional  antenna.  It  sought  to  increase  its  operating  pow'cr 
to  5  kw  day  and  night,  to  change  site  and  to  change  the  directional  an¬ 
tenna.  WJIM,  Inc.,  one  of  the  other  applicants  and  the  only  other  one 
involved  in  this  appeal,  requested  a  construction  permit  to  change  its 
facilities  (located  at  Lansing,  Michigan)  from  1240  kc,  250  w,  to  550  kc 
with  1  kw  power  unlimited  time.  In  its  original  decision,  adopted  Decem¬ 
ber  6,  1946,  3  R.R.  660,  the  Commission  granted  both  applications  but 
imposed  a  condition  on  WKRC  that  it  file  application  for  modification 
of  directional  antenna  system  incorporating  a  radiation  value  toward 
WJIM  of  not  exceeding  175  mv/m  equivalent  for  a  .311  antenna  in  the 
horizontal  plane,  instead  of  the  proposed  radiation  of  465  mv/m  (.311 
equivalent).  On  appellant’s  petition  for  rehearing,  this  portion  of  the 
decision  was  set  aside  (3  R.R.  1011)  and  a  proposed  decision  issued  to 
which  appellant  filed  exceptions.  Oral  argument  was  had  and  on  October 


‘Appellant  is  the  transferee  of  the  Cincinnati  Times-Star  Co.,  which  was  the 
oripnal  applicant  and  whose  name  appears  throughout  the  decisions  in  the  pro¬ 
ceeding. 
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29, 1947  the  Commission  adopted  a  final  decision,  3  R.R.  1692  (released 
November  18) ,  granting  the  application  of  WJIM  and  denying  appellant’s 
application  without  prejudice  to  appellant’s  filing  within  60  days  an  ap¬ 
plication  for  the  use  of  550  kc  “which  would  afford  protection  in  ac¬ 
cordance  with  the  Standards  to  all  existing  and  proposed  stations  except 
that  it  may  radiate  175  mv/m  equivalent  for  a  .311  wavelength  antenna 
in  the  horizontal  plane  in  the  direction  of  Lansing,  Michigan.”  Commis¬ 
sioner  Jones  dissented.  Appellant  again  filed  a  petition  for  reconsidera¬ 
tion  or  rehearing  and  on  July  22,  1948,  this  was  denied  (4  R.R.  638), 
Commissioner  Jones  dissenting. 

Appellant  contends  that  there  is  nothing  in  the  record  to  show  that 
operation  by  WKRC  at  night  radiating  175  mv/m  would  serve  the  public 
interest,  as  the  Commission  in  effect  found,  that  appellant  was  given  no 
notice  before  or  during  the  hearing  that  the  Commission  intended  to  con¬ 
sider  such  an  operation  for  WKRC,  and  therefore  that  appellant  did  not 
have  an  opportunity  to  be  heard  on  the  matters  which  were  the  basis  for 
the  conclusion  that  its  application  should  be  denied.  Another  point  is 
that  the  Memorandum  Opinion  and  Order  of  July  22  “purporting  to  fi¬ 
nally  deny  this  appellant’s  application  and  purporting  to  deny  this  ap¬ 
pellant’s  Petition  for  Rehearing”  is  invalid  because  a  legally  constituted 
quorum  of  the  Commission  did  not  act  on  the  matter.  A  table  showing 
the  membership  of  the  Commission  on  the  days  of  the  Commission’s 
various  actions  on  the  application  involved  is  attached ;  it  shows  that  no 
member  of  the  present  Commission  participated  in  all  of  the  Commis¬ 
sion’s  actions,  that  two  of  the  Commissioners  who  voted  for  “final  denial” 
of  the  application  had  not  heard  oral  argument  and  had  not  been  members 
of  the  Commission  at  the  time  of  any  of  the  previous  actions,  and  that 
only  three  of  the  Commissioners  who  participated  in  the  final  action  in 
the  matter  had  heard  oral  argument.  Appellant  contends  also  that  the 
Commission  has  in  effect  concluded  that  it  would  be  in  the  public  interest 
to  modify  WKRC’s  present  license  without  giving  WKRC  an  opportunity 
to  be  heard;  this  argument  is  based  on  the  fact  that  under  its  present 
license  WKRC  radiates  191  mv/m  in  the  direction  of  Lansing.  Stay  of 
the  effectiveness  of  the  construction  permit  issued  to  WJIM,  Inc.  is  re¬ 
quested. 

Appellant  is  represented  by  George  0.  Sutton,  William  Thomson 
and  John  H.  Midlen.  Fly,  Fitts  &  Shuebruk  represent  WJIM,  Inc.,  Inter¬ 
vener. 

Charles  C.  Carlson  v.  F.C.C.,  No.  9987. 

This  is  an  appeal  from  a  denial  of  appellant’s  application  for  renewal 
of  license  of  Station  WJBW  and  from  the  granting  of  the  application  of 
appellant’s  divorced  wife  for  the  same  facilities.  Appellant  contends  that 
the  Commission  erred  in  designating  the  two  applications  for  a  consoli¬ 
dated  hearing,  in  not  giving  comparative  consideration  to  the  two  ap¬ 
plications,  in  failing  to  give  joint  consideration  to  appellant’s  application 
to  change  transmitter  location  and  install  a  new  transmitter  and  antenna 
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system,  in  denying  appellant’s  requests  for  continuance  of  oral  argument, 
in  denying  petitions  to  reopen  the  record,  and  in  its  finding  and  con¬ 
clusions. 

Appellant  is  represented  by  Philip  M.  Baker  and  Charles  E.  Thomp¬ 
son  of  Washington,  D.  C.,  and  Maurice  B.  Gatlin  of  New  Orleans.  | 

I 

Edwin  W.  Pauley,  et  al.,  d/b  as  Television  California  v.  F.C.C.,  No.  10004, 

Don  Lee  Broadcasting  System  filed  an  application  for  a  television 
station  in  San  Francisco  in  October,  1943.  The  application  was  held  in 
the  pending  file  during  the  war  and  on  February  1,  1946  was  designated 
for  hearing  in  consolidation  with  six  other  applications  for  the  six  availa¬ 
ble  channels.  Thereafter,  one  applicant  withdrew,  and  the  hearing  was 
cancelled.  Three  of  the  other  applications  were  granted  without  hearing 
and  the  others,  except  Don  Lee’s,  voluntarily  dismissed.  Channels  4,  5 
and  7  were  assigned  to  the  successful  applicants,  leaving  channels  2,  9 
and  11  unassigned.^  Eight  applications  were  eventually  filed  for  these 
three  channels,  including  the  application  of  appellant,  in  addition  to  Don 
Lee’s  pending  application.  All  of  these  nine  applications  were  ordered 
consolidated  for  a  comparative  hearing.  At  the  time  that  all  this  was  j 
going  on,  Don  Lee’s  applications  for  renewal  of  its  AM  and  FM  licenses 
were  designated  for  hearing  to  determine  if  Don  Lee  had  violated  the 
network  regulations,  and  the  television  application  was  held  up  because 
of  the  pendency  of  these  proceedings. 

On  February  18,  1948,  Don  Lee  filed  a  petition  requesting  the  Com¬ 
mission  to  remove  its  television  application  from  the  hearing  docket  and 
grant  it  conditionally  upon  the  outcome  of  the  AM-FM  hearings,  or  in 
the  alternative  to  retain  the  application  in  “hearing  status”.  Don  Lee 
contended  that  its  television  application  had  in  effect  been  consolidated 
with  the  proceedings  on  the  renewal  of  the  AM  and  FM  licenses.  Don 
Lee  also  contended  that  since  it  had  requested  Channel  2  and  none  of  the 
pending  applicants  had  requested  that  channel,  the  other  applications 
were  not  mutually  exclusive  with  the  Don  Lee  application. 

The  Commission  originally  denied  the  petition,  rejecting  both  conten¬ 
tions.  Subsequently,  however,  the  Commission  reversed  itself  and  granted 
Don  Lee’s  petition,  severing  the  application  from  the  consolidated  pro¬ 
ceeding  on  the  applications  for  television  stations  and  consolidating  it 
with  the  applications  for  renewal  of  AM  and  FM  licenses.  The  Com¬ 
mission  found  that  it  had  in  public  notices  listing  the  status  of  television 
grants  and  applications  treated  Don  Lee’s  application  as  in  hearing  status 
and  that  since  all  the  other  applications  had  been  filed  since  the  date  of 
cancellation  of  the  original  hearing,  ®  they  were  not  entitled  to  compara¬ 
tive  consideration.  Appellant  petitioned  for  reconsideration  but  this  peti¬ 
tion  was  denied. 

^The  Commission’s  pending  proposal  to  reallocate  television  channels  would 
make  no  change  in  the  San  Francisco  assignments.  ' 

*  For  almost  ten  months  Don  Lee  was  the  only  applicant  for  a  television  station 
in  San  Francisco,  although  three  channels  were  available.  ‘ 
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The  theory  of  appellant’s  appeal  is  that  the  Commission  has  denied 
appellant’s  application  for  one  of  the  television  channels  available  for 
assignment  in  the  San  Francisco  area.  The  Commission’s  order  is  at¬ 
tacked  as  denying  appellant  a  full  and  fair  hearing,  as  violating  Section 
309(a)  of  the  Act  and  various  provisions  of  the  Commission’s  Rules,  as 
violating  the  due  process  clause,  as  violating  the  rule  of  the  Ashbacker 
case,  etc. 

The  Commission  has  moved  to  dismiss  the  appeal  on  the  ground  that 
the  order  involved  does  not  fall  within  any  of  the  categories  of  orders  ap¬ 
pealable  to  the  Court  of  Appeals  set  out  in  §402  (b)  of  the  Communica¬ 
tions  Act  and  that  if  appellant  has  any  right  to  judicial  review  it  must 
be  pursued  in  a  three- judge  district  court  under  §402 (a). 

Appellant  is  represented  by  Andrew  G.  Haley  and  James  A.  Mc¬ 
Kenna,  Jr. 

United  Detroit  Theatres  Corp.  v.  F.C.C.,  No.  10006. 

Four  television  channels  are  assigned  to  Detroit,  and  four  applica¬ 
tions  for  construction  permits  were  filed.  Two  of  these  were  granted. 
Subsequently,  a  fifth  application  was  filed,  and  it  was  also  granted, 
leaving  pending  the  applications  of  appellant  and  WJR,  The  Good 
Will  Station,  Inc.  for  the  one  remaining  channel.^  These  applications 
were  designated  for  consolidated  hearing.  Appellant  filed  a  Petition 
for  Special  Relief,  stating  that  the  grantees  of  the  outstanding  con¬ 
struction  permits  had  not  proceeded  expeditiously  with  construction; 
that  appellant  was  ready,  willing  and  able  to  proceed  with  expedition  if 
authorized  to  do  so;  and  requesting  that  the  Commission  set  down  for 
comparative  hearing  with  the  two  pending  applications,  any  applications 
for  further  extensions  of  construction  permits.  The  Commission  did  set 
down  for  hearing  an  application  of  King-Trendle  Broadcasting  Corpora¬ 
tion  for  further  extension  of  construction  permit,  but  subsequently  recon¬ 
sidered  its  action  and  granted  the  extension  without  notice  and  hearing. 
Appellant’s  Petition  for  Special  Relief  was  also  denied.  Appellant  peti¬ 
tioned  for  rehearing.  This  was  denied  on  May  6.  Denial  of  the  petition 
was  made  public  in  a  Press  Release  on  May  7,  but  apparently  by  in¬ 
advertence  no  formal  notice  was  sent  to  appellant  and  appellant  in  fact 
had  no  knowledge  of  the  order  until  June  4.  Appellant  filed  a  petition 
asking  the  Commission  to  vacate  the  order  of  May  6  and  adopt  a  new 
order  effective  as  of  the  date  taken,  but  the  Commission  in  a  memorandum 
opinion  (4  R.R.  833)  denied  relief,  stating  that  the  order  was  “effective” 
on  May  7  within  the  provisions  of  §405  of  the  Act  and  that  the  20-day 
period  to  petition  for  rehearing  had  begun  to  run  on  that  date. 

Appellant  contends  that  the  extension  of  King-Trendle’s  construc¬ 
tion  permit  substantially  injured  and  adversely  affected  appellant’s  ap¬ 
plication;  that  King-Trendle’s  application  was  mutually  exclusive  with 

'  A^ellant’s  application  was  held  up  because  of  a  question  as  to  the  applicability 
of  the  Commission’s  rule  limiting  the  number  of  television  stations  which  any  one 
entity  may  control. 
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the  other  pending  applications  for  construction  permits  and  therefore  that 
appellant  had  a  right  to  be  heard  thereon;  that  the  Commission  should 
have  declared  King-Trendle’s  permit  forfeited;  that  the  Commission  vio¬ 
lated  §6  (d)  of  the  Administrative  Procedure  Act  in  failing  to  give  ap¬ 
pellant  notice  of  its  order  denying  appellant’s  petition  for  rehearing;  and 
that  the  Commission’s  action  is  arbitrary  and  capricious  in  that  it  pre¬ 
serves  "for  the  use  of  King-Trendle  Broadcasting  Corporation,  if  and 
when  it  decides  to  make  use  thereof,  one  of  the  few  television  channels 
available  for  assignment  in  the  Detroit  area,  meanwhile  denying  the 
public  service  thereon  and  preventing  appellant,  though  ready,  willing 
and  able  to  construct  and  operate  a  commercial  television  station  thereon, 
the  opportunity  to  do  so.” 

The  Commission  has  moved  to  dismiss  the  appeal  for  the  same  rea¬ 
sons  as  those  relied  on  in  the  Television  California  case,  supra  and  also  on 
the  ground  that  even  if  the  order  is  appealable  to  the  Court  of  Appeals, 
the  appeal  was  not  taken  within  the  statutory  twenty-day  period. 

Appellant  is  represented  by  Duke  M.  Patrick,  Karl  A.  Smith  and 
Lester  Cohen. 

Western  Union  Division,  Commercial  Telegraphers'  Union,  A.F.  of  L,  v. 
United  States,  Civil  Action  No.  3670-48,  U.S.  Dist.  Ct.,  District  of  Columbia. 

This  is  an  action  to  review  the  decision  of  the  Commission  permitting 
Western  Union  to  discontinue  Class  1-B  telegraph  offices  in  six  Ohio  towns 
and  to  substitute  teleprinter-operated  agency  offices  to  be  operated  by 
local  telephone  companies.  The  decision  was  noted  in  9  F.C.  Bar  J.  59-60. 

Plaintiff  union  contends  that  the  Commission’s  order  and  authoriza¬ 
tion  is  contrary  to  the  anti-trust  laws,  that  the  Telephone  Company  of 
Ohio  is  "not  a  proper  agent”,  that  plaintiff  was  not  given  a  fair  hearing, 
and  that  the  order  is  contrary  to  the  public  interest  and  arbitrary  and 
improper. 

Plaintiff  is  represented  by  Frank  Bloom  and  Harry  L.  Isikoff.  West¬ 
ern  Union  has  been  enjoined  from  making  the  change  in  a  separate  action 
brought  in  Ohio  by  the  State  of  Ohio. 

Legislation 

The  Administrative  Practitioners  Bill. 

A  revision  of  his  Administrative  Practitioners  Bill  was  introduced 
on  August  4  by  Congressman  Gwynne  of  Iowa.  The  bill,  which  is  a 
new  version  of  H.  R.  2657,  will  undoubtedly  be  reintroduced  in  the 
81st  Congress.  A  detailed  explanation  of  the  bill  will  be  found  in  the 
Appendix  to  the  Congressional  Record  for  August  4  (page  A5074). 

The  bill  would  regulate  "practice”  before  agencies,  i.e.,  "regularly  ap¬ 
pearing,  participating,  or  offering  to  do  so  on  behalf  of  others  for  a 
consideration  in  agency  proceedings  as  the  whole  or  part  of  a  profession, 
calling,  business,  or  trade”.  The  definition  of  "agency  proceeding”  in 
the  Administrative  Procedure  Act  is  adopted,  so  that  only  regulatory 
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proceedings  are  covered.  The  bill  would  not  apply  to  appearance  or 
participation  (1)  as  a  witness,  (2)  “for  a  limited  or  special  purpose,” 
(3)  by  an  individual  on  his  own  ^half  or  (4)  by  a  partner  on  behalf 
of  a  partnership,  (5)  by  an  officer  or  full-time  employee  of  a  government 
agency  on  the  agency’s  behalf,  or  (6)  by  an  officer  or  full-time  employee 
of  a  corporation  or  other  organization  on  its  behalf  if  the  agency’s  rules 
permit  and  the  proceeding  is  not  one  subject  to  Sections  7  or  8  of  the 
Administrative  Procedure  Act.  The  F.C.C.’s  rules  presumably  permit  a 
partner  to  appear  on  behalf  of  a  partnership,  since  they  state  that  “any 
person”  may  be  heard  “in  person”  (§1.711). 

The  bill  provides  for  setting  up  of  a  central  “Credentials  Committee” 
in  the  nature  of  a  board  of  bar  examiners,  to  handle  admission  to 
practice  and  other  matters.  It  is  contemplated  that  a  nominal  fee 
would  be  charged  applicants  for  admission. 

Unauthorized  practice  and  solicitation  of  practice  would  be  prohibited 
and  attorneys  would  be  governed  by  the  canons  of  professional  ethics  in 
connection  with  agency  practice. 

Any  attorney,  a  member  in  good  standing  of  the  bar  of  any  state, 
territory  or  possession  or  of  the  District  of  Columbia  and  either  en¬ 
gaged  in  the  practice  of  law  in  such  jurisdiction  or  submitting  other 
evidence  of  character  and  fitness,  would  be  entitled  to  credentials  en¬ 
titling  him  to  practice  before  any  agency  (with  a  restriction  as  to  the 
Patent  Office).  The  admission  of  non-lawyers  is  left  to  the  discretion 
of  the  individual  agency,  with  certain  limitations.  The  F.C.C.,  of  course, 
does  not  admit  non-lawyers  to  practice  and  the  bill  would  not  require 
it  to  do  so. 

Perhaps  the  most  important  provisions  of  the  bill  are  those  relating 
to  disciplinary  proceedings.  As  far  as  attorneys  are  concerned,  the  bill 
provides  that  for  good  cause  an  attorney  may  be  censured,  suspended 
from  practice  in  the  particular  case  in  which  misconduct  occurs  or  in 
all  cases  before  the  agency  for  a  period  not  to  exceed  90  days,  or  be  sub¬ 
jected  to  provisions  for  revocation  of  credentials.  In  the  absence  of 
consent,  a  lawyer’s  credentials  may  not  be  revoked  directly  by  the  agency 
unless  some  statute  so  provides  and  further  provides  for  judicial  review; 
rather,  the  matter  must  be  referred  to  appropriate  and  existing  state 
or  federal  judicial  disciplinary  authorities.  No  such  agency  order  could 
be  issued  except  after  opportunity  for  hearing  and  upon  the  record 
thereof,  and  all  such  orders  shall  be  subject  to  judicial  review,  although 
the  method  and  venue  are  not  specified. 

The  Commission’s  “two-year”  rule  as  to  former  employees  (§1.715) 
would  apparently  be  continued,  although  the  language  of  the  bill  is 
not  clear. 

Revision  and  Codification  of  the  Urgent  Deficiencies  Act. 

The  so-called  Urgent  Deficiencies  Act  (Act  of  October  22,  1913), 
W’hich  governs  proceedings  to  review  orders  of  the  Federal  Communica¬ 
tions  Commission  under  §402  (a)  of  the  Communications  Act,  was  re- 
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vised  and  codified  by  Public  Law  No.  773,  effective  September  1,  1948, 
in  connection  with  the  revision  and  enactment  as  positive  law  of  Title 
28  of  the  United  States  Code.  The  provisions  of  the  Act  are  now  found 
in  28  U.S.C.,  §§1253,  1398,  2101(b),  2284  and  2321-2325. 

The  venue  of  all  such  actions  is  now  in  the  district  wherein  is  the 
residence  or  principal  office  of  any  of  the  parties  bringing  such  action. 
Previously,  the  venue  was  in  the  district  of  the  residence  of  the  party 
or  any  of  the  parties  upon  whose  petition  the  order  was  made,  with  an 
exception  probably  inapplicable  to  F.C.C.  cases. 

The  procedure  in  such  actions  is  in  accordance  with  the  Federal 
Rules  of  Civil  Procedure,  the  detailed  provisions  of  former  28  U.S.C. 
§45  having  been  omitted  as  unnecessary.  As  heretofore,  process  may 
be  served  anywhere  in  the  country. 

The  action  is  to  be  brought  against  the  United  States,  and  the  At¬ 
torney  General,  as  under  the  former  legislation,  represents  the  Govern¬ 
ment.^  The  Commission  and  parties  in  interest  may  intervene  as  of  right. 
A  three- judge  district  court  must  be  convened.  Appeal  lies  directly  to 
the  Supreme  Court;  the  time  to  appeal  is  thirty  days  from  an  interlocu¬ 
tory  judgment  and  sixty  days  from  a  final  judgment. 

The  whole  system  of  reviewing  F.C.C.  orders  by  an  action  in  the 
district  court  would  have  been  done  away  with  by  several  bills  reported 
out  by  the  House  Judiciary  Committee  earlier  this  year.*  All  appeals 
from  F.C.C.  orders  would  have  gone  to  the  Courts  of  Appeals,  and 
the  historic  exclusive  jurisdiction  of  the  Court  of  Appeals  for  the  Dis¬ 
trict  of  Columbia  in  radio  cases  would  have  been  abolished,  although 
that  court  would  have  been  left  as  an  alternative  forum  in  any  case. 
The  bills  were  called  up  on  the  consent  calendar  in  the  closing  days  of 
the  regular  session,  but  were  objected  to  and  thus  died.  They  have 
strong  backing  and  will  undoubtedly  be  reintroduced  in  a  future  session. 

Notes 

Law  School  Courses  in  Radio  Law 

The  Harvard  Law  School  has  announced  that  a  seminar  on  the  Fed¬ 
eral  Communications  Commission  will  be  given  during  the  spring  term, 
1949.  The  seminar  will  be  conducted  by  Professor  Robert  R.  Bowie, 
who  is  currently  a  member  of  the  staff  of  the  Hoover  Committee.  The 
seminar  will  “examine  the  policies  and  methods  of  the  Federal  Com¬ 
munications  Commission  in  the  regulation  of  radio,  television  and  re- 

^This  feature  of  the  present  law  was  strongly  objected  to  by  five  members  of 
the  House  Judiciary  Committee  in  their  minority  views  on  the  bills  cited  infra,  n.  2. 
They  discussed  numerous  cases  in  which  the  Attorney  General  had  disagreed  with 
the  I.C.C.  in  review  proceedings.  Apparently  the  question  has  never  ari.sen  in  F.C.C. 
proceedings,  which  have  been  extremely  rare,  but  of  course,  the  possibility  is  always 
present,  particularly  if  there  is  a  change  of  administration. 

*  H.R.  1468,  1470,  2271  (80th  Cong.,  Ist  Sess.),  reported  out  in  H.  Reps.  1619, 1620, 
1621  (80th  Cong.,  2d  Sess.). 
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lated  industries.  Study  will  be  focused  on  specific  problems  involving 
basic  issues  of  policy  and  procedure.” 

A  considerably  broader  seminar  on  Communications  is  being  offered 
by  Northwestern  University  Law  School  during  the  fall  term,  1948, 
under  Professor  Nathaniel  L.  Nathanson  and  Assistant  Professor  James 
A.  Rahl.  The  seminar  covers 

“Radio,  newspapers,  magazines,  use  of  the  mails,  telephone,  telegraph,  etc.;  free 
speech,  free  press,  free  assembly,  copyright;  allocation  of  wave  lengths  by  the 
F.C.C.;  allocation  of  time  by  radio  stations;  competition  and  monopoly  in 
radio  and  newspaper  field;  organization  of  press  associations  and  radio  broad¬ 
casting  chains;  censorship;  special  problems  of  labor  relations  and  taxation; 
international  problems.” 

More  conventional  law  school  courses  in  radio  or  communications 
law  are  offered  at  the  Catholic  University  of  America  by  Thomas  W. 
O’Hara,  Esq.,  of  the  Department  of  Justice  and  at  the  National  Univer¬ 
sity  School  of  Law  by  Leonard  H.  Marks,  Esq.,  a  member  of  this  Asso¬ 
ciation.  Courses  were  also  given  at  the  New  York  University  Law 
School  and  at  Marquette  University  several  years  ago,  but  are  not 
currently  offered. 

The  subject  of  Radio  Law  was  dealt  with  by  Neville  Miller,  Esq., 
an  officer  of  the  Association,  at  the  University  of  Denver  Radio  Clinics 
on  Small  Market  Station  Operation  in  1947  and  1948.  As  the  name 
indicates,  the  clinic  was  primarily  attended  by  broadcasters  and  sta¬ 
tion  personnel. 

Revue  Internationale  de  la  Radio4lectricit4 

The  Revue  intemationale  de  la  Radioelectridti,  which  ceased  pub¬ 
lication  in  1939,  has  been  revived  and  the  first  number  has  recently 
appeared.  The  editor  of  the  review  is  M.  Paul  de  la  Pradelle,  pro¬ 
fessor  of  law  at  Aix-en-Provence,  it  is  published  by  “Les  Editions  inter- 
nationales,”  47,  rue  Saint-Andre-des-Arts,  Paris,  and  the  subscription 
for  1948  (four  numbers)  is  900  francs  (about  $3.50)  in  the  United 
States. — From  Monthly  Bulletin  of  the  International  Broadcasting 
Union  (September,  1948). 
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